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Abstract - This paper attempts to analyse the perspective of the Convention on the Elimination of all Forms of 
Discrimination Against Women (CEDAW) in dealing with gender discrimination that happened in India. Nowadays, the 
most problem in Indian society is discrimination for Indian women because of structure of traditional Indian society. The 
discrimination happened in every single part of Indian social life, women must survive to get education, job and also there is 
still gender pay gab. The women discrimination can be visualized on various angels, the discrimination happened also in 

access to decision making institutions are not equal to both men and women. Having regards to Article 5 of the Universal 
Declaration of Human Rights, Article 10 and Article 11 of CEDAW, both provide the protection to the women and also 
gender equality. For instance, the gender discrimination that happened in India is one of the violations of principle of 
equality and existing treaty which regulate on protection for all persons from discrimination. By using normative legal 
research with statute approach and case approach, the discussion indicates that gender discrimination case in India violate the 
existing International Convention (CEDAW) and Indian government shall make a new specific law about gender 
discrimination.  
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I. INTRODUCTION 

 

A survey conducted by the Thomson Reuters 

Foundation has ranked India as the world's most 

dangerous country for women, ahead of Afghanistan, 

Syria and Saudi Arabia.The poll surveyed 548 experts 

on six different indices - healthcare, discrimination, 
cultural traditions, sexual and non-sexual violence, 

and human trafficking. India topped three - cultural 

traditions, sexual violence and human trafficking. 

India is the world‟s most dangerous country for 

women due to the high risk of sexual violence and 

being forced into slave labour, according to a poll of 

global experts. The only western nation in the top 10 

was the US, which ranked joint third when 

respondents were asked where women were most at 

risk of sexual violence, harassment and being coerced 

into sex. Experts said India moving to the top position 
showed not enough was being done to tackle the 

danger women faced, more than five years after 

the rape and murder of a student on a Delhi bus made 

violence against women a national priority.“India has 

shown utter disregard and disrespect for women … 

rape, marital rapes, sexual assault and harassment, 

female infanticide has gone unabated,” said 

Manjunath Gangadhara, an official at the Karnataka 

state government. The (world‟s) fastest growing 

economy and leader in space and technology is 

shamed for violence committed against women. 
Government data shows reported cases of crimes 

against women in India rose by 83% between 2007 

and 2016, when there were four cases of rape 

reported every hour. In addition, India has the most 

child brides in the worldaround a third of all girls are 

married before their 18th birthdayand its own 

government estimated earlier this year that there are 

63 million “missing” women in the country because 

of sex-selective abortion, as well as 21 million 

unwanted girls. 

In 1980, India ratified the Convention of the 

Elimination of all forms of Discrimination Against 

Women (CEDAW) treaty and enter into force in 
1993. The purpose, as outlined in Article 1 of the 

treaty, is to focus on the forms of discrimination that 

women face and to help eliminate discrimination that 

either intends to, or has the effect of, limiting women 

from participating equally in public life. Additionally, 

Articles 2 until 16 of the treaty suggest measures and 

laws that can be invoked in the fight against gender 

discrimination. In line with the previous background, 

it is interesting to discuss the gender discrimination in 

India based on perspective of the existing 

international convention (CEDAW).  
 

II. RESEARCH METHOD 

 
The research is a normative legal research which 

statute and case approach.This research uses 

secondary data and normative methods combined to 

case and statute approach in analysing the issue of 
gender discrimination that happened in India. In this 

study, the authors use the method of exploration 

method that aims to recognize or get a new view of a 

phenomenon which is often able to formulate the 

research problem more precisely or to formulate the 

research hypothesis. Doctrinal method is also used in 

this research which focusing on reading and 

analysing primary materials (such as the legislation) 

and secondary materials (such as legal dictionaries, 

textbooks, journal articles, case digest and legal 
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encyclopaedias). 

Source of data in this research were collected by 
secondary data method. It is a method of research to 

collect data from the library research or literature 

study. The data are, namely: 

 

1. Primary data is the related legislations, namely: 

Article 1 until Article 16 of the Convention of 

the Elimination of all forms of Discrimination 

Against Women (CEDAW). 

2. Secondary data are books, journals, news, and 

related articles to the topic. 

3. Tertiary data are data that supports the primary 

and secondary data such dictionary, 
encyclopaedia, internets, etc. 

 

The data were collected by library research such 

reading, analyzing, and deriving conclusion from 

related documents (law books, legal journals, 

internets and other related to the main problem of this 

research). The data were analyzed systematically 

through descriptive qualitative method which means 

that collecting the data and selecting the data obtained 

from research with the focus on the problem and then 

the result was arranged systematically so that it 
becomes concrete data. 

 

III. DISCUSSION 

 

A. Violence Against Women based on CEDAW 

CEDAW promotes women‟s full participation in 

economic, political and social life, which has 

enormous benefits for societies at large. Women‟s 

health, education and economic status has numerous 

benefits for household members, particularly 

children. Women‟s participation in the workforce 

leads to the growth of individual businesses and to 
the economy at large. Women‟s leadership of social 

movements and participation in government can 

foster peace, justice and security for people around 

the world. In order to guarantee women‟s full 

participation in these spheres, however, their rights 

must be protected, respected and fulfilled. 

Violence against women is partly a result of gender 

relations that assumes men to be superior to women. 

Given the subordinate status of women, much of 

gender violence is considered normal and enjoys 

social sanction. Manifestations of violence include 
physical aggression, such as blows of varying 

intensity, burns, attempted hanging, sexual abuse and 

rape, psychological violence through insults, 

humiliation, coercion, blackmail, economic or 

emotional threats, and control over speech and 

actions. In extreme, but not unknown cases, death is 

the result. 

These expressions of violence take place in a man-

woman relationship within the family, state and 

society. Usually, domestic aggression towards 

women and girls, due to various reasons remain 

hidden. Cultural and social factors are interlinked 

with the development and propagation of violent 

behaviour. With different processes of socialisation 
that men and women undergo, men take up 

stereotyped gender roles of domination and control, 

whereas women take up that of submission, 

dependence and respect for authority. A female child 

grows up with a constant sense of being weak and in 

need of protection, whether physical social or 

economic. This helplessness has led to her 

exploitation at almost every stage of life. 

The family socialises its members to accept 

hierarchical relations expressed in unequal division of 

labour between the sexes and power over the 

allocation of resources. The family and its operational 
unit is where the child is exposed to gender 

differences since birth, and in recent times even 

before birth, in the form of sex-determination tests 

leading to foeticide and female infanticide. The 

home, which is supposed to be the most secure place, 

is where women are most exposed to violence. The 

Fourth Conference of Women, 1995 has defined 

violence against women as a physical act of 

aggression of one individual or group against another 

or others. Violence against women is any act of 

gender-based violence which result in, physical, 
sexual or arbitrary deprivation of liberty in public or 

private life and violation of human rights of women 

in violation of human rights of women in situations of 

armed conflicts. 

Violence against women has been clearly defined as a 

form of discrimination in numerous documents. 

The Declaration on the Elimination of Violence 

Against Women defines “violence against women” as 

“any act of gender-based violence that results in, or is 

likely to result in, physical, sexual or psychological 

harm or suffering to women, including threats of such 

acts, coercion or arbitrary deprivation of liberty, 
whether occurring in public or private life.” 

It has taken decades of struggle by the women‟s 

rights movement to persuade the international 

community to view gender-based violence against 

women as a human rights concern and not just as a 

private matter in which the State should not interfere. 

In 1992, the CEDAW Committee in its General 

Recommendation No. 19, asserted that violence 

against women is a form of discrimination, directed 

towards a woman because she is a woman or that 

affects women disproportionately. This violence 
seriously inhibits women‟s ability to enjoy rights and 

freedoms on a basis of equality with men. In 

December 1993, the  Declaration on the Elimination 

of Violence Against Women recognized that violence 

against women violates women's rights and 

fundamental freedoms and called on states and the 

international community to work toward the 

eradication of violence against women. The same 

year, the Vienna Declaration and Programme of 

Action recognized that the elimination of violence 

against women in public and private life is a human 

rights obligation, then the Commission on Human 
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Rights condemned gender-based violence for the first 

time in 1994 and the same year appointed a Special 
Rapporteur on violence against women, its causes and 

consequences. The 1995 UN World Conference on 

Women held in Beijing reaffirmed the conclusions of 

the Vienna Conference, listing violence against 

women as one of the critical areas of concern. In 

General Recommendation No. 35, the CEDAW 

committee recognized that the prohibition of gender-

based violence against women has evolved into a 

principle of customary international law, binding all 

States. 

Framing gender-based violence against women as a 

human rights violation implies an important 
conceptual shift. It means recognizing that women are 

not exposed to violence by accident, or because of an 

in-born vulnerability. Instead, violence is the result of 

structural, deep-rooted discrimination which the state 

has an obligation to address. Preventing and 

addressing gender-based violence against women is 

therefore not a charitable act. It is a legal and moral 

obligation requiring legislative, administrative and 

institutional measures and reforms and the eradication 

of gender stereotypes which condone or 

perpetuate  gender-based violence against women and 
underpin the structural inequality of women with 

men. 

 

B. Child Marriage Issues 

A girl child is twice vulnerable for being a child and a 

girl. Discrimination against them begins even before 

their birth and continues as they grow. Their 

psychological, physical and economic dependence on 

the family makes them vulnerable to violence and 

child abuse within or outside the family. 

Since 1872, the following efforts have been made to 

legalise the minimum age of marriage. The Civil 
Marriage Act of 1872 was passed as a result of the 

efforts made by Raja Ram Mohan Roy, before which, 

a provision of the Indian Penal Code rendered the 

consummation of marriage before the girl attained the 

age of 10, punishable with life imprisonment. Social 

reformers of 19thand 20thcentury tried to counteract 

child marriage as they felt it was marring child‟s 

educational, physical and economic progress. The 

Child Marriage Restrain Act of 1929 (popularly 

known as Sarda Act) which fixed the minimum age 

for boys at 18 and girls at 15, extended only to British 
India. The Act did not prohibit marriages nor did it 

declare these marriages invalid or illegal. With the 

codification of the Hindu Law, the Hindu Marriage 

Act passed in 1955 made the minimum age of 

marriage for girls at 15. In 1978, a further revision 

was made in the minimum legal age. With this last 

amendment, the law was finally brought nearer in line 

with the accumulated scientific medical evidence 

showing that the adolescent girl is at grave risk of her 

health, as also that of her children, until she has 

reached the age of 18 at least. Alongside, the 

minimum age of marriage for boys also underwent an 

upward revision to 21 years.  

However, it did not empower the police to prevent the 
marriage by arresting a person without warrant or 

magisterial order. Under the amended provision of 

this Act the jurisdiction was given to metropolitan 

magistrates or to judicial magistrates. They have been 

empowered to try any case related to child marriage. 

Anybody including social organisations, the police or 

the any person can make a complaint to the police or 

to the magistrate directly. Acting on a complaint, any 

court can itself make inquiries. In practice this whole 

process is so complicated and so time consuming that 

by the time these authorities are in a position to take 

preventive action the marriage is already over and all 
proof of such a ceremony obliterated. 

Further, Section 12 of the amended Child Marriage 

Restraint Act empower the magistrate to issue 

injunctions prohibiting marriages in contravention of 

this Act, but before issuing injunction the affected 

parties have to be given a notice to enable them to 

present defence. An injunction issued without this 

notice is not valid. This procedure is so time-

consuming that marriages in contravention of this Act 

are completed before the court can pass an order 

preventing them. The court cannot even issue a 
general direction that marriage of a child shall not be 

solemnised within some particular time limit, say 

eight months or two years. The punishment under the 

amended Child Marriage Restraint Act remains mild, 

i.e. only simple imprisonment extended to three 

months and a fine of Rs 1000. According to the 

provisions of Section 5 of the Act whoever performs, 

conduct or direct child marriages shall be punishable. 

Compare to personal law in Afghanistan, marriage in 

Afghanistan is a contract between the parents of an 

unborn girl and a man who offers them money. A 

Muslim woman in Afghanistan cannot have a say in 
the marriage except in certain highly influential 

families33 where the women can speak for 

themselves. A woman or a girl who is young has an 

option of either living and subjecting herself to the 

sexual desires of her husband even if she does not 

like, or to run away in which case she if arrested for 

the crime of running away from home. 

A woman‟s statement is valuable as only half a man‟s 

in Islam. She receives only half the inheritance of her 

male siblings. A woman‟s marriage contract is 

involving her male guardian and her husband, the 
woman not herself being a party. A man in 

Afghanistan can have four wives and divorce his wife 

by simple repudiation of the contract of marriage 

using the word “Talak”, whereas a woman must give 

particular and specific reasons, several of which are 

enormously complicated to establish. Custody of 

children reverts to the father, even if the father is 

abusive. Women who remarry have to lose the 

keeping of her children. These are real issues of 

inequality and discrimination that Muslim women 

face every day in Afghanistan.  

There are several social factors that have contributed 
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to the prevalence of child marriage. The girl is 

considered to be a burden of the household and 
thereby she is married in an early age. Marriages 

between cousins is common in South India. 

Sometimes marriages are settled even before the birth 

of the child. In Rajasthan communities like Balai, 

Bhangi, Bolal, Chamar, Dholi, Gujars, Malisand 

Meenasbelieve, that marriage can be performed in 

childhood days irrespective of their age and maturity. 

Sometimes betrothal takes place before the pair is 

born, commonly known as „kothatharpana‟. This 

custom ensures that the girl is secure as she has been 

married within the clan. Parents believe that, it is easy 

for the child-bride to adapt to a new environment as 
well as it is easy for others to mould the child to suit 

their family environment and practices. 

Child marriage is also done to maintain pre-marriage 

chastity among the girls. Some parents also believe 

that, it is easier to impose their will on their children 

while they are still infants. They believe that, once 

married, boys do not flirt around with village girls 

and the girls learn to take responsibilities. There is 

also a conviction that it is easier for the couple to 

adapt themselves to each other as the children stay 

with each other since childhood.  
 

Despite growing up together, the boys are not 

completely connected or committed to their wives 

and some even seek relationships outside marriage. 

The girl is considered to be an additional labour as 

she is involved in unpaid jobs within or outside the 

house in the rural as well asurban scenario. This is 

another reason why the parents are worried about the 

girl‟s chastity before marriage. 

 

The impact of child marriage over the young bride‟s 

future is enforced widowhood, inadequate 
socialization, education deprivation, lack of 

independence to select the life partner, lack of 

economic independence, psychological as well as 

marital adjustment, low health/nutritional status as a 

result of early/frequent pregnancies in an unprepared 

psychological state of the young bride. Thousands of 

adolescent girls are at risk from child marriage and 

the implications are not only on their health but also 

on the right to fulfil their human potential 

unhampered by the premature assumption of adult 

roles and responsibilities.  
 

IV. CONCLUSION 

 

Apparently, gender discrimination that happened in 

India is something very critical to be settled by India 

Government. It impacts to the protection of the rights 

of India citizens in running their life and India as 

Party of the Convention on the Elimination of all 

Forms of Discrimination Against Women (CEDAW) 

is firmly infringed the Article of the Convention 

itself.  
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