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Abstract - It beholds the truth that the world of law has stumbled upon the issues of typical litigation where parties 

sometimes end up paying more than the value of a civil suit and sometimes do not even live that long to see their suit 
concluding. The introduction of the concept of Alternative Dispute Resolution has led to a drastic and positive change in the 
international law system by decreasing the workload of courts. Whereas, to simplify and to make things a little faster and 
cost-efficient a new concept of Online Dispute Resolution has been introduced and worked upon where the disputes are 
settled on-line with the help of computers, which can also be called as "cyber- mediation". Where this all might sound like a 
great way out for two parties to resolve their dispute by sitting anywhere in the world, the real-life model is quite different 
when applied. This paper will revolve around the challenges that Online Dispute Resolution (ODR) has to face in its 
timeline. Starting with the range of dispute, which is quite limited to the lack of personal touch which gives rise to concern 

of safe network and lastly confidentiality. The concept itself raises various questions which will be dealt with in detail. This 
paper aims to take the reader from the lighter to the darker side of Online Dispute Resolution where it comes in as a handy 
tool for dispute resolution but simultaneously harm the principles of Alternative Dispute Resolution. 
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I. INTRODUCTION 

 

Before talking about the nature of Online Dispute 

Resolution and the challenges it brings with it, it is 

important to know about the medium on which it 

depends and the introduction of Online Dispute 

Resolution into the legal system of the world. 

Introduced in 1989, the aim and objectives of the 

internet were to bring together the world. Since then 

globalization and international business has been on 

the rise and this also given birth to the issue of 

dispute between the two parties of business. 
Internet as a medium has revolutionized the way 

world does business and even the legal system around 

the world couldn't get away from the impact of the 

internet. The idea of Alternative Dispute Resolution 

was globally picking up its pace when someone 

thought of an even faster approach towards 

Alternative Dispute Resolution, solving disputes 

online, which was later named as Online Dispute 

Resolution (ODR) 

 

Online Dispute Resolution can be bifurcated into 4 

parts or phases 
1. The pilot period- In this phase, ODR was in its 

starting stages and several tests were being done 

to find out if it is actually working the way it is 

supposed to and how practical this concept is. 

This phase lasted for 7 years, i.e. from 1990 till 

1996 

2. The ensuring period- In this phase, the ODR 

picked up its pace and there was a dynamic 

development in this area of law. This phase also 

saw its first-ever commercial web portal which 

offered services in this field. The second phase 
lasted for 2 years, i.e. from 1997-1998. 

3. The business period- People realized the worth of 

ODR   when Online Ombuds Office at the Center 

for Information Technology and Dispute 
Resolution at the University of Massachusetts 

mediated a dispute between two parties with the 

help of e-mails. By the end of 1999, the 

collaboration of Online Ombuds Office and eBay 

was converted into a Square Trade portal which 

was the one of the first commercial ODR 

mediation portals. 

4. The institutional period- this period began in 

2001 and has been expanding since then. A lot of 

new techniques have been introduced till now, 

including courts and administrative authorities. 
On the international platform, there has been 

extensive development but there’s still a lot be 

explored. The United Nation Commission of 

International Trade Law (UNCITRAL) at its 49th 

session in 2016 took the initiative whereby it 

finalized and adopted the Technical Notes on ODR. 

However, the notes are non-binding on the parties to 

UNCITRAL as it only gives out the important 

elements of the mechanism of Online Dispute 

Resolution.[1] 

 

Coming to India, the scope of ODR is still sluggish. 
One can blame the timing of  Indian judiciary of 

when they adopted Alternative Dispute Resolution. 

When western part of the world was actively working 

on the new ways to resolve disputes between two 

parties and started practicing Online Dispute 

Resolution, India, on the other hand, introduced 

Arbitration and Conciliation into the judicial system 

via Arbitration and Conciliation Act, 1996. Although, 

since then there has been a drastic improvement in its 

working in India. Some of its examples are- 

i) Flexible adjudication through online process 
ii) Online written agreement under the Arbitration 

Act [Section 7(3)] read with Section 4 of 

Information Technology Act, 2000(IT Act) 
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iii) E-Award under the Arbitration Act [Section 

31(1)], read with section 4 and 5 of IT Act 
 

Apart from this, there are many instances where 

Indian judiciary in judgements like Shakti Bhog 

Foods Ltd. vs. Kola shipping Ltd [2] and in Trimex 

International FZE Ltd. Vs. Vedanta Aluminum 

Ltd.[3], the Hon’ble Supreme Court of India allowed 

the awards to be exchanged via e-mail through 

scanned copies and the parties can later can send the 

originals through postal service. Recently India has 

also started using National Internet Exchange of India 

(NIXI) as a domain name for dispute resolution 

where ODR is taken into practice. 
Looking at the provisions above it can be easily ruled 

out that Indian judiciary is in dire need of some 

significant development in the branch of ODR and 

ADR as it is evident that almost all the provision 

given under various acts only provide a little aid to 

the concept of ODR in India and there’s still a long 

way to make ODR as one of the most commonly used 

types of mechanism for dispute resolution. 

 

II. CONFIDENTIALITY 

 
There are no boundaries in today’s commerce and 

trade industry. Today, two parties from any remote 

areas in the world can connect without any extensive 

and expensive equipment, and all the credit goes to 

internet. But all this ease of use raises the question of 

privacy and security of user and his information on 

the internet.The word “security” encumbers a lot of 

aspects and factors in it such as confidentiality, 

secrecy, transparency, authentication, privacy, 

integrity and control of the information. But security 

doesn’t stop at protection of confidential information, 

it includes transmission and its storage. Presently, 
numerous service providers in the market are keen to 

handle security and confidentiality of disputes but 

even they don’t guarantee 100% peace of mind to the 

parties. It’s very important that they should ensure 

that all the doubts of the parties to the dispute are 

properly taken care of during their proceedings and 

even after it has been settled. A common trend is that 

when there’s a business to business (B2B) dispute, 

the service providers are more cautious towards the 

confidentiality of the proceeding compared to 

business to consumer dispute (B2C) whereas many 
are of the opinion that there are some matters which 

require the same amount of confidentiality as B2B 

disputes do. 

The matter of “confidentiality” in Online Dispute 

Resolution varies from dispute to dispute, the 

variation comes from the type of information 

exchanged the situation in which a dispute is 

resolved. Determination of the amount of information 

which is to be made public is an important aspect. 

Normally, it is almost always mutually decided 

between the parties if they want to share the 

information with the world. Although, the essence 

and purity of mediation in the sense of trust between 

the two as it leads to confidence, trust and safeguards 
parties’ reputation. Furthermore, the ODR service 

providers have to ensure that the mediators, 

arbitration tribunal, parties etc. involved in the 

proceedings have to keep the issue very confidential 

until the parties agree to anything contrary. But the 

parties have to disclose the settlement agreement if 

the issues of public interest.[4] One example is of 

World Intellectual Property Organization (WIPO) 

where they’ve adopted transparency and have made it 

mandatory to post all the resolutions done have to 

posted on their public website. When it comes to 

online arbitration, it is ruled out that if there is an 
interpretation of any term which is used in the online 

contract as a standard, it will be disclosed to rest of 

the public as it becomes a matter of public policy.[5] 

This is done to bring a perfect balance between the 

security of the process and publicity of proceedings.  

Katsh and Rifkin were of the opinion that privacy and 

confidentiality between the parties is an important 

part of an ODR proceeding but is ghastly ignored. 

Here are some examples of different types of 

confidential policies which are used by most of the 

ODR service providing companies. SquareTrade, 
who majorly works for eBay utilizes this technology 

is a secure manner in order to keep matter and things 

confidential between the parties, however, if the 

settlement cannot be reached upon by SquareTrade, 

they can request involvement of a mediator in 

physical world and not the virtual one whereby the 

mediator would call-in for CAUCUS and will try to 

mediate after knowing all the facts and situation. 

Furthermore, it also states all its privacy policies well 

before it is starts it’s ODR process. The parties only 

communicate through a mediator which minimizes 

the risk of information leaking out to the opposing 
party but this also defeats the basic principle of 

Alternative Dispute Resolution of transparency. Here, 

since the communication is done one party at a time, 

there is no difference between private/ joint sitting of 

the parties.[6] The parties are told well in advance if 

the settlement details are to shares to be shared with 

an external organization for enforcement, it can be 

said even though there is nothing very unique about 

the way they maintain confidentiality, it is adequate 

enough for the parties to settle the disputes. Second 

example is of American Arbitration Association 
(AAA) which states that the conversation between 

parties will be deleted 30 days after end of mediation 

proceedings further states that all the information 

shared between two parties is strictly confidential and 

will not be admissible in any subsequent court or 

arbitration proceedings.[7] Where AAA imposes 

different conditions on the mediation it assists on, it 

also has many loopholes. AAA is silent on the issue 

where one of the parties makes copies of the chat 

thread and makes it public. It even doesn’t talk about 

enforcement of confidentially but only about the 

mode for settlement of dispute once it is reached. 
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Even after so much advancement in the field of ODR, 

the topic of confidentiality still remains in question. 
Most of the ODR service providing firms out there do 

not provide and privacy on the topic of confidentiality 

of the communication between the parties and 

mediator, nor there is any mechanism for 

enforcement to keep confidentiality in line. It would 

be right to say that just stating that proceeding is 

confidential and without implemental of a strong 

mechanism should not be considered as an acceptable 

practice. 

 

III. IMPERSONAL 

 
Joel Eisen stated “the great paradox of online 

mediation is that it imposes an electronic distance on 

the parties, while mediation is usually an oral form of 

dispute resolution designed to involve participants in 

direct interpersonal contact” 

 

When proceedings take place through ODR 

mechanism both psychological and physical distance 

from the parties which might hamper the proceedings, 

leading to either no amicable solution or more 

misunderstandings between the parties. It is a known 
fact one cannot not decode the tone of another person 

on e-mails, texting messages, this transition loss of a 

statement from one party to another is called "Noise". 

Noise is a barrier which hinders the efficacy of 

communication, such noise can be from the end of 

sender or receiver, which can lead to 

misunderstandings between the parties. This chart 

below will help to get a clear understanding of the 

way communication works. 

 

 
 

Initiation and motivating discussion are also a 

challenge in ODR. While doing face-to-face 

mediation the parties tend to rely on social cues and 

talk about subtle things to lighten up the tension 

between the two to bring them in their comfort zone, 

but the same quite a challenge in the case of ODR as 

it lacks that physical touch. The problem with ODR is 

that it is devoid of the body language of the parties 

and is impersonal in nature, which increases the 

difficulty of inline mediation as there is no emotional 
weight in the proceeding. All of this adds to more 

caucus sessions individually with mediators, resulting 

in consuming more than normal time. To overcome 

this problem, every mediator tries to think of 

something which will help them to eliminate the 

impersonal touch, some mediator exchanges their 

pictures to bring down the tension in chat room, but 
this option is only taken when mediation proceeding 

is being conducted on chat rooms and only by typing. 

Punctuations and using emoticons can also turn out to 

be a great help to personalize the texts when 

resolving through texts.  Apart from that, when 

someone chooses telephonic or video-conferencing as 

a mode of ODR, here the mediator and parties open 

up a bit as they can hear or see each other, they talk 

about the room they’re sitting in, how is weather of 

the place where they are at that point of time, etc. 

leading to the less chances of misunderstanding 

between the parties. Bruce Leonard Beal is of the 
opinion that this method restricts the mediator’s 

ability to unlock his full potential and professional 

presentation. But everything isn’t as negative as it 

may sound, with every new day, there are new 

inventions and methods taking birth to improve the 

system of ODR and fill in the loopholes so as to make 

it as efficient as it is meant to be. 

 

IV. CONCLUSION 

 

Going as per the popularity of ODR in developed 
countries like the US and UK, one can easily can that 

the future of ODR is bright is some way or the other. 

Websites ice Cybersettle states that till 2002 they’ve 

successfully resolved more than 60,000 cases since 

they open their gates in 1998 and the claims on these 

60,000comes up to around $350 Million.[9] The area 

of mixing traditional ADR and its new branch of 

ODR is still untapped and it has the potential to 

become one of the most favored ways to settle a 

dispute as it is not entirely dependent on the internet 

like ODR and can also solve the issues ODR faces. 

Bruce Leonard Beal, who is the founder of Internet 
Neutral website which one of the ODR service 

providers currently in market states several reasons 

for the low success rate of ODR, some of them are 

1) Consent of going for mediation not given party 

or the mode of communication cannot be settled 

upon 

2) The amount in dispute is not sufficient to warrant 

costs of mediation; 

3) Misunderstanding the nature of mediation and 

going for traditional arbitration of litigation 

Looking at these points one can say that is clearly 
visible that ODR is still in its early growing age and 

labeling it as "effective" or "ineffective" is something 

which too early. Continuous efforts are being made to 

make the space of ODR more efficient, refined and 

improved with the help of developing technologies. 

Therefore, to conclude Online Dispute Resolution is a 

recent trending phenomenon which likely to become 

one of the most efficient mechanism in the future to 

resolve a dispute. It is hoped that in future there will 

be technologies to protect the information shared 

between the parties and only the information which 

important to be shared with the public comes put. The 
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lack of human touch can be eliminated with better 

and secure video conferencing techniques to as to 
eliminate “face-to-face” issue and lastly introducing 

ODR to the world without leaving anyone to make it 

accessible to all. 
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