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Abstract - This paper will examine the fundamentals of right to freedom of religion or belief in the International Law and 

Indonesian Law to find out if there are differences in them. In principle, there are no fundamental differences in the 

regulation of the fundamental rights to freedom of religion or belief in the International Law and Indonesian Law. However, 

the interpretation of the rules may occur in Indonesia, especially on the decision of the constitutional court, namely the 

Constitutional Court. 
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I. INTRODUCTION 

 

According to Oxford English Dictionary, Religion is 

(1) the belief in and worship of superhuman 

controlling power, especially personal God or Gods 

(2) a particular system of faith and worship (3) a 

pursuit or interest followed with devotion. Then, 

religion can be explained as “a set of beliefs 

concerning the cause, nature, and purpose of the 

universe, especially when considered as the creation 

of a superhuman agency or agencies, usually 

involving devotional and ritual observances, and 

often containing a moral code governing the conduct 

of human affairs.”  

However, according to Peter Krömer, there is no 

actual legal definition of religion. Neither the General 

Declaration of Human Rights of 1948 nor the UN 

Human Rights Pact II nor in the ECHR with all its 

additional protocols, nor the ECHR offers a 

universally accepted definition of religion. It is 

recognized that “a religion” has to comprise at least a 

profession of faith, precepts for a way of life and 

some form of service of worship.   

“The profession of faith in this sense would posit a 

comprehensive interpretation of the world and the 

position of man therein and some reference to the 

transcendental. Typical features of a concept of 

religion – and these are recognized as such by the 

highest courts in European states as well as in the 

United States of America – basically comprise an all-

encompassing sense of the meaning of the world and 

the position of man therein, a sense of the 

transcendental and corresponding guidelines for 

behavior. The reference to the transcendental is the 

decisive criterion distinguishing religion from 

philosophical convictions.” 

 

II. INTERNATIONAL STANDARDS  

 

The guarantee of the freedom of religion has been 

constructed many times by both international legal 

instruments and national law of Indonesia. The 

primary sources of international law on freedom of 

religion or belief are article 18 of the Universal 

Declaration of Human Rights (UDHR), article 18 of 

the International Covenant on Civil and Political 

Rights (ICCPR) and the Declaration on the 

Elimination of All Forms of Intolerance and of 

Discrimination Based on Religion or Belief.  

Freedom to adopt, change or renounce a religion or 

belief can be found at UDHR "Everyone has the right 

to freedom of thought, conscience, and religion; this 

right includes freedom to change his religion or belief 

[...];" ICCPR at Art. 18 (1): "Everyone shall have the 

right to freedom of thought, conscience, and religion. 

This right shall include freedom to have or to adopt a 

religion or belief of his choice [...]." and 1981 

Declaration of the General Assembly: Art. 1 (1): 

"Everyone shall have the right to freedom of thought, 

conscience, and religion. This right shall include 

freedom to have a religion or whatever belief of his 

choice [...]."Human Rights Committee general 

comment 22 on Para. 3 stated, "Article 18 does not 

permit any limitations whatsoever on the freedom of 

thought and conscience or the freedom to have or 

adopt a religion or belief of one's choice; ". Para. 5: 

"The Committee observes that the freedom to 'have or 

to adopt' a religion or belief necessarily entails the 

freedom to choose a religion or belief, including the 

right to replace one's current religion or belief with 

another or to adopt atheistic views, as well as the 

right to retain one's religion or belief." 

Freedom from coercion is in UDHR "Everyone has 

the right to freedom of thought, conscience, and 

religion; this right includes freedom [...] either alone 

or in community with others and in public or private, 

to manifest his religion or belief in teaching, practice, 

worship and observance." ICCPR: Art. 18 (2): "No 

one shall be subject to coercion which would impair 

his freedom to have or to adopt a religion or belief of 

his choice." 1981 Declaration of the General 

Assembly: Art. 1 (2): "No one shall be subject to 

coercion which would impair his freedom to have a 

religion or belief of his choice." Human Rights 

Committee general comment 22: Para. 5: "Article 

18.2 bars coercion that would impair the right to have 
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or adopt a religion or belief, including the use of 

threat of physical force or penal sanctions to compel 

believers or non-believers to adhere to their religious 

beliefs and congregations, to recant their religion or 

belief or to convert. Policies or practices having the 

same intention or effect, such as, for example, those 

restricting access to education, medical care, 

employment or the rights guaranteed by article 25 and 

other provisions of the Covenant, are similarly 

inconsistent with article 18.2. The same protection is 

enjoyed by holders of all beliefs of a non-religious 

nature." 

The right to manifest one's religion or belief is stated 

on ICCPR Art. 18 (1): "Everyone shall have the right 

to freedom of thought, conscience, and religion. This 

right shall include freedom [...] either individually or 

in community with others and in public or private, to 

manifest his religion or belief in worship, observance, 

practice, and teaching" and Art. 18 (3): "Freedom to 

manifest one's religion or beliefs may be subject only 

to such limitations as are prescribed by law and are 

necessary to protect public safety, order, health, or 

morals or the fundamental rights and freedoms of 

others." 1981 Declaration of the General Assembly: 

Art. 1 (1): "Everyone shall have the right to freedom 

of thought, conscience, and religion. This right shall 

include freedom to have a religion or whatever belief 

of his choice, and freedom, either individually or in 

community with others and in public or private, to 

manifest his religion or belief in worship, observance, 

practice, and teaching." Art. 1 (3): "Freedom to 

manifest one's religion or belief may be subject only 

to such limitations as are prescribed by law and are 

necessary to protect public safety, order, health or 

morals or the fundamental rights and freedoms of 

others." Human Rights Committee general comment 

22 Para. 4: "The freedom to manifest religion or 

belief in worship, observance, practice, and teaching 

encompasses a broad range of acts. The concept of 

worship extends to ritual and ceremonial acts giving 

direct expression to belief, as well as various 

practices integral to such acts, including the building 

of places of worship, the use of ritual formulae, and 

objects, the display of symbols, and the observance of 

holidays and days of rest. The observance and 

practice of religion or belief may include not only 

ceremonial acts but also such customs as the 

observance of dietary regulations, the wearing of 

distinctive clothing or head coverings, participation in 

rituals associated with certain stages of life, and the 

use of a particular language, customarily spoken by a 

group. In addition, the practice and teaching of 

religion or belief includes acts integral to the conduct 

by religious groups of their basic affairs, such as 

freedom to choose their religious leaders, priests, and 

teachers, the freedom to establish seminaries or 

religious schools and the freedom to prepare and 

distribute religious texts or publications." 

Freedom to worship have standard from 1981 

Declaration of the General Assembly: Art. 6 (a): The 

right to freedom of thought, conscience, religion or 

belief includes the freedom, "To worship or assemble 

in connection with a religion or belief [...];" Art. 6 

(c): The right to freedom of thought, conscience, 

religion or belief includes the freedom, "To make, 

acquire and use the necessary articles and materials 

related to the rites or customs of a religion or belief." 

Commission on Human Rights resolution 2005/40 

(paragraph 4 (d)), Human Rights Council resolution 

6/37 (paragraph 9(g)) and General Assembly 

resolution 65/211 (paragraph 12 (g)) urges states "To 

ensure, in particular, the right of all persons to 

worship or assemble in connection with a religion or 

belief [...]." Human Rights Committee general 

comment 22 on Para. 4 states, "The concept of 

worship extends to ritual and ceremonial acts giving 

direct expression to belief, as well as various 

practices integral to such acts, including [...] the use 

of ritual formulae, and objects [...]." 

Places of worship regulated in 1981 Declaration of 

the General Assembly Art. 6 (a): The right to freedom 

of thought, conscience, religion or belief includes the 

freedom, "To worship or assemble in connection with 

a religion or belief, and to establish and maintain 

places for these purposes;" Human Rights Council 

resolution 6/37: 9 (e): The Human Rights Council 

urges States, "To exert the utmost efforts, in 

accordance with their national legislation and in 

conformity with international human rights and 

humanitarian law, to ensure that religious places, 

sites, shrines, and symbols are fully respected and 

protected and to take additional measures in cases 

where they are vulnerable to desecration or 

destruction;". 9 (g): The Human Rights Council 

Urges States, "To ensure, in particular, the right of all 

persons to worship or assemble in connection with a 

religion or belief and to establish and maintain places 

for these purposes [...]". Meanwhile, Human Rights 

Committee general comment 22 on Para. 4 explained 

"The concept of worship extends to [...] the building 

of places of worship." 

 

Related to religious symbols, 1981 Declaration of the 

General Assembly on Art. 6 (c) states, “The right to 

freedom of thought, conscience, religion or belief 

includes the freedom, "To make, acquire and use to 

an adequate extent the necessary articles and 

materials related to the rites or customs of a religion 

or belief." Commission on Human Rights resolution 

2005/40 4 (b): The Commission on Human Rights 

urges States, "To exert the utmost efforts, in 

accordance with their national legislation and in 

conformity with international human rights law, to 

ensure that religious places, sites, shrines and 

religious expressions are fully respected and 

protected and to take additional measures in cases 

where they are vulnerable to desecration or 

destruction." Human Rights Committee general 

comment 22 Para. 4: "The concept of worship 

extends to [...] the display of symbols". Para. 4: "The 
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observance and practice of religion or belief may 

include not only ceremonial acts but also such 

customs as [...] the wearing of distinctive clothing or 

head coverings [...]." Observance of holidays and 

days of rest also regulated on 1981 Declaration of the 

General Assembly Art. 6 (h): The right to freedom of 

thought, conscience, religion or belief includes the 

freedom, "To observe days of rest and to celebrate 

holidays and ceremonies in accordance with the 

precepts of one's religion or belief;" Human Rights 

Committee general comment 22 Para. 4: "The 

concept of worship extends to [...] the observance of 

holidays and days of rest." 

In relate with issue about appointing clergy, 1981 

Declaration of the General Assembly Art. 6 (g) states, 

“The right to freedom of thought, conscience, religion 

or belief includes the freedom, "To train, appoint, 

elect or designate by succession appropriate leaders 

[...]". Human Rights Committee general comment 22 

Para. 4: "In addition, the practice and teaching of 

religion or belief includes acts integral to the conduct 

by religious groups of their basic affairs, such as the 

freedom to choose their religious leaders, priests and 

teachers [...]." 

Teaching and disseminating materials (including 

missionary activity) states on 1981 Declaration of the 

General Assembly, Art. 6 (d): The right to freedom of 

thought, conscience, religion or belief includes the 

freedom, "To write, issue and disseminate relevant 

publications in these areas;" Art. 6 (e): The right to 

freedom of thought, conscience, religion or belief 

includes the freedom, "To teach a religion or belief in 

places suitable for these purposes." Commission on 

Human Rights resolution 2005/40 (paragraph 4 (d)) 

and Human Rights Council resolution 6/37 

(paragraph 9 (g)) urges states, "To ensure, in 

particular, [...] the right of all persons to write, issue 

and disseminate relevant publications in these areas". 

Human Rights Committee general comment 22 Para. 

4: "In addition, the practice and teaching of religion 

or belief includes acts integral to the conduct by 

religious groups of their basic affairs, [...] the 

freedom to establish seminaries or religious schools 

and the freedom to prepare and distribute religious 

texts or publications." 

The right of parents to ensure the religious and moral 

education of their children is stated by ICCPR Art. 18 

(4): "The States Parties to the present Covenant 

undertake to have respect for the liberty of parents 

and, when applicable, legal guardians to ensure the 

religious and moral education of their children in 

conformity with their own convictions." CRC Art. 14 

(2): "States Parties shall respect the rights and duties 

of the parents and, when applicable, legal guardians, 

to provide direction to the child in the exercise of his 

or her right in a manner consistent with the evolving 

capacities of the child [...] (c) The development of 

respect for the child's parents, his or her own cultural 

identity, language and values, for the national values 

of the country in which the child is living, the country 

from which he or she may originate, and for 

civilizations different from his or her own;".  

 

III. INDONESIAN LAW  

 

In the era of the Reformation, was created Law 39 of 

1999 on Human Rights. Human rights set by law, 

among others, include: the right to life (Article 9), the 

right to marryand continue the descent (article 10), 

the right to develop themselves (chapters 11-16), the 

rights to justice (Article 17-18) , the right to freedom 

of personal (Article 20-27), the right to security (28-

35), the right to welfare (Article 36-42), the right to 

participate in government (43-44), the rights of 

women (45-51) and the rights of children (52-66). 

Besides this law also regulates the fundamental 

freedoms (Articles 69-70).  

The Indonesian Law No. 39/1999 on its 

Consideration states,“a. Whereas human beings, as 

creations of God Almighty charged with the task of 

managing and protecting the universe, with total 

devotion to and responsibility for the welfare of 

humanity, being His creation are bestowed with basic 

rights to guarantee their human dignity and worth, 

and harmony with their environment; b. Whereas 

human rights are basic rights bestowed by God on 

human beings, are universal and eternal in nature, and 

for this reason must be protected, respected and 

upheld, and may not be disregarded, diminished, or 

appropriated by anyone whosoever; c. Whereas 

besides basic rights, humans also have basic 

obligations to one another and to society as a whole, 

about society, nation, and state; d. whereas as a 

member of the United Nations, the nation of 

Indonesia has a moral and legal responsibility to 

respect, execute, and uphold the Universal 

Declaration on Human Rights promulgated by the 

United Nations and several other international 

instruments concerning human rights ratified by the 

Republic of Indonesia.”  

On Section Five, Right to Freedom of the Individual, 

Article 22 Law No. 39/1999 states, “(1), Everyone 

has the right to freedom to choose his religion and to 

worship according to the teachings of his religion and 

beliefs. (2) The state guarantees everyone the 

freedom to choose and practice his religion and to 

worship according to his religion and beliefs.” Article 

55 Law No. 39/1999 states, “Every child has the right 

to practice his religion, and to think and express 

himself as befits his intellectual capacity and age 

under the guidance of a parent or guardian.” 

The 1945 Constitution as the supreme legislature of 

the land in Indonesia also providing guidelines for the 

freedom of religion in three articles altogether. 1. 

Article 28E paragraph (1) of the 1945 Constitution 

states, “Every person shall be free to adhere to a 

religion and to worship in accordance with his/her 

religion, to choose education and teaching, to choose 

occupation, to choose citizenship, to choose residence 

in territory of the State and to leave it, and shall have 
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the right to return”.2. Article 28I paragraph (1) of the 

1945 Constitution states, “The right to life, the right 

not to be tortured, the right to freedom of thought and 

conscience, the right to have a religion, the right not 

to be enslaved, the right to be acknowledged as a 

person before the law, and the right not to be 

prosecuted under retroactive law shall constitute 

human rights which cannot be reduced under any 

circumstances whatsoever.” 3. CHAPTER XI 

discusses particularly concerning religion, namely 

Article 29 paragraph (2) of the 1945 Constitution 

which states, “The State shall guarantee freedom of 

every resident to adhere to his/her religion and to 

worship by his/her religion and belief.” 

In October 2009, judicial review of Law Number 

1/PNPS/Year 1965 concerning Prevention of Abuse 

and/or Desecration of Religions against the 1945 

Constitution of the State of the Republic of Indonesia 

filed.  The Petitioners of 140/PUU-VII/2009 Case 

asked the Indonesian Constitutional Court to review 

the constitutionality of Article 1, Article 2 paragraph 

(1), Article 2 paragraph (2), Article 3, Article 4 sub-

article a of Law Number 1/PNPS/1965 concerning 

the Prevention of Abuse and/or Desecration of 

Religions (Law on the Prevention of Religious 

Desecration) against Article 1 paragraph (3), Article 

27 paragraph (1), Article 28D paragraph (1), Article 

28E paragraphs (1), (2) and (3), Article 28I 

paragraphs (1) and (2) and Article 29 paragraph (2) of 

the 1945 Constitution. 

After considering the arguments of the Petitioners 

along with evidence of documents and statements of 

the witnesses, the declarations of the Government and 

the People’s Legislative Assembly, the Constitutional 

Court of Indonesia on its decision declared that the 

inconsistency of norms between Article 1, Article 2 

paragraph (1) and paragraph (2), Article 3, and 

Article 4 of the Law on the Prevention of Religious 

Desecration against Article 1 paragraph (3), Article 

27 paragraph (1), Article 28D paragraph (1), Article 

28E paragraph (1), paragraph (2) and paragraph (3), 

Article 28I paragraph (1) and paragraph (2) and 

Article 29 paragraph (2) of the 1945 Constitution is 

not proven according to the law. The court has an 8-1 

decision on April 19, 2010, with Judge Maria Farida 

Indrati made a dissenting opinion. 

The Court is of the opinion that Law on the 

Prevention of Religious Desecration does not 

determine restriction on freedom of religion, but 

rather the limit on expressing feelings or performing 

acts of enmity, abuse or desecration of a religion and 

the limitation in making interpretations or performing 

activities which deviate from the fundamentals of 

belief of religions adhered in Indonesia. The Law on 

the Prevention of Religious Desecration does not 

prohibit a person to make an interpretation of 

religious teachings or to conduct religious activities 

that resemble a religion adhered in Indonesia 

individually. The law instead prohibits deliberate 

actions to tell, persuade or solicit public support from 

the public to make an interpretation of a religion 

adhered in Indonesia or to conduct a religious activity 

which resembles a religious event of the 

aforementioned religion which is deviant from the 

fundamental religious teachings (Article 1 of Law on 

the Prevention of Religious Desecration). If such 

matters are not regulated, it is feared that such 

conditions would lead to horizontal clash and 

conflict, unrest, disunity and hostility in the society. 

Even if deviant interpretation is considered as a 

freedom of religion due to its relation to the freedom 

to hold a belief, to express his/her thought and 

attitude in accordance with his/her conscience [vide 

Article 28E paragraph (2) of the 1945 Constitution] 

such matter must be viewed from two perspectives, 

namely the freedom to hold a belief on one side and 

the freedom to express one’s thought and attitude in 

accordance with his/her conscience in the other hand.  

According to the Court, the freedom to hold a belief 

is freedom which cannot be restricted by compulsion 

and cannot even be convicted since such freedom is a 

freedom which is vested in the mind and heart of a 

person who holds that belief. It is a forum internum 

which cannot be restricted but not immune to 

influence from the surrounding environment, such as 

in the teaching of religion, the right and not deviant 

proselytism, baptism, and the responsible of the 

parents to their children. However, if the freedom to 

express one’s thought and attitude by his/her 

conscience (forum externum) are related to other 

parties in society, such freedom is, therefore, may be 

restricted. 

“Such restrictions may only be imposed by a law with 

the sole purpose to guarantee the recognition of and 

the respect for other persons’ rights and freedom and 

fulfill fair demand in accordance with the 

considerations of morality, religious values, security, 

and public order in a democratic society [vide Article 

28J paragraph (2) of the 1945 Constitution]. The 

Court is of the opinion that the Law on the Prevention 

of Religious Desecration does not restrict one’s faith 

(forum internum), but merely limits the statement of 

one’s thought and attitude in accordance with his/her 

conscience before the public (forum externum) which 

deviate from the fundamentals of belief of the 

religions adhered in Indonesia, the expression of 

feelings or performing acts which in principal are acts 

of enmity, abuse or desecration of a religion adhered 

in Indonesia.”  

 

The Court in the opinion that the interpretation of a 

particular teaching or rule is the freedom of thought 

of every person. Interpretation can create faith in 

something. Therefore interpretation can lead to the 

truth or have the potential of error. Although the 

interpretation of belief in a religion is a part of 

freedom in the forum internum, but such 

interpretation must be in accordance with the 

fundamentals of view of the faith through the correct 

methodology based on the source of the concerned 
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religion, namely its holy book, therefore the freedom 

of interpretation of a religion is not absolute in nature.  

As the Court stated, the interpretation which is not 

based on the methodology accepted by adherents of a 

religion and not based on the source of the holy book 

of the concerned religion would create a reaction that 

threatened the security and public order if expressed 

or performed before the public. In such case, the 

Court is of the opinion that the restriction can be 

imposed. This is also in accordance with the 

provisions of Article 18 of the ICCPR which states, 

“Freedom to manifest one's religion or beliefs may be 

subject only to such limitations as are prescribed by 

law and are necessary to protect public safety, order, 

health, or morals or the fundamental rights and 

freedoms of others.” Therefore, restriction regarding 

religious expression (forum externum) contained in 

Article 1 and Article 4 of the Law on the Prevention 

of Religious Desecration is justified by the 1945 

Constitution and the applicable international 

standards. Every religion has fundamentals of belief 

which are accepted in the internal of the faiths. 

Therefore, according to the Court, the one who 

determines the essential elements of belief of worship 

is the private party of each religion. Indonesia as a 

country which upholds the concept that religion is not 

separated from the state has the Department of 

Religious Affairs which serves and protects the 

growing and development of religions reasonably, 

and the Department of Religious Affairs has the 

organization and apparatus to gather various opinions 

from the internal of religion.  

 

Thus in this matter the state does not autonomously 

determine the fundamentals of belief in a religion, 

preferably it is determined based on the agreement of 

the internal parties of the concerned faith, therefore 

the Court is of the opinion that there is no state 

control (etatism) in determining the fundamentals of 

belief of a religion in the Law on the Prevention of 

Religious Desecration. In the opinion of the Court, 

the Law on the Prevention of Religious Desecration 

does not restrict the recognition or protection only to 

the aforementioned six religions as argued by the 

Petitioners, instead it recognizes all religions as 

expressly explained in the general elucidation of the 

Law on the Prevention of Religious Desecration 

which states “This does not mean that other faiths, 

such as Judaism, Zoroastrianism, Shinto, and Taoism 

are prohibited in Indonesia. Such religions shall 

receive full guarantee as provided by Article 29 

paragraph 2 and their existence shall be allowed 

insofar as they do not violate the provisions herein or 

in the other laws and regulations”.  

 

IV. CONCLUSIONS 
 

The fundamental rules of right to freedom of religion 

or belief in International Law and Indonesian Law are 

not too far apart. However, the interpretation of the 

rules may occur in Indonesia, especially on the 

decision of the constitutional court, namely the 

Constitutional Court. For this reason, a more 

comprehensive understanding of international law is 

absolutely necessary considering that national law 

needs to adopt the main principles in international 

law that are useful for the enforcement of human 

rights, especially in relation to the freedom of religion 

or belief. 
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