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Abstract - This study discussed the precautionary principle that protects the environment as one of the modern principles 
that has been closely related to the right of the environment. This principle protects the environment and other rights, such as 
the right to public health and to protect food security. The contents of this principle indicates that the state should take the 
necessary measures to protect the environment from all significant risks and measures that may cause serious damage due to 
the absence of scientific certainty that proves the link between the activities practiced by the people and the potential damage 
in the future. In general, this principle has attained legal value in comparative laws. In addition, the application of this 
principle requires the availability of a set of conditions related to the risk, management of this risk and taking the appropriate 
decision to face this threat. 
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I. INTRODUCTION 
 
There is no doubt that society has achieved great 
technological progress and it can have serious 
negative effects on the environment surrounding us 
through the problems of pollution, which is extended 
to all the elements of the natural and non-natural 
environment. In this regard, since administrative law 
includes powers, privileges and legal rules that are for 
the benefit of the public, it can be considered as the 
most important branch of the law to combat the 
pollution of the environment. Within the scope of the 
environmental administration’s regulations, the 
administration can utilize a set of measures based on 
the precautionary principle to address the 
environmental hazards that have not been 
scientifically proven by using of administrative law. 
Many constitutional systems have explicitly adopted 
this right within their constitutional documents, such 
as the French Constitution which incorporated the 
Environment Charter into the preamble of the 
Constitution of the Fifth Republic under the 
amendments of 2005 and 2008 respectively. Article 5 
of the Charter states: "When a harm occurs and it can 
seriously affect the environment in a way that cannot 
be avoided, the public authorities, by applying the 
principle of precaution in their areas of competence, 
shall implement the procedures of risk assessment  
...". On the other hand, Article 59 of the repealed 
Egyptian Constitution of 1971 states that "the 
protection of the environment is a national duty".  
Meanwhile, Article 33 of the Iraqi Constitution of 
2005 stipulates that "First:  Every individual has the 
right to live in safe environmental conditions. 
Second: The State shall undertake to protect and 
preserve the environment and its biological 
diversity". This study showed, the administration can 
be seen to be protecting the environment through its 

commitment to the precautionary principle, which is 
one of the basic principles that are closely linked to 
the right to a clean environment. Its achievements 
would, in essence, protect the environment. Hence, 
the role of the precautionary principle is to guard 
against the potential threat to the environment despite 
the lack of scientific certainty. 
 
II. STATEMENT OF THE PROBLEM 
 
This research seeks to address a number of problems 
that are related to the lack of legislations on the 
administration's commitment to the principle of 
precaution in the field of administrative and 
environmental control, and the absence of a legal 
provision specifying the commitment of the 
administration to the precautionary principle in the 
field of administrative environmental control; and the 
absence of clear rules that show the impact of the 
administration's failure to observe the precautionary 
principle and the responsibility of the administration 
through the expansion of the concept of mistake in 
the absence of scientific certainty of the causal 
relationship between the breach of duty and the actual 
damage. 
 
III. RESEARCH DESIGN AND PROCEDURE 
 
This study adopted the descriptive and analytical 
approach. The most important applications related to 
the commitment of the administration to the duty of 
precaution as well as how the legal texts are 
organized will be identified. Also, the methods used 
by the various states will be compared, especially 
France, the first country to regulate the commitment 
of the administration, and Egypt, as well as Iraq. 
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IV. THE LEGAL VALUE OF THE 
PRECAUTIONARY PRINCIPLE 
 
This study of the legal value of the precautionary 
principle dealt with the French, Egyptian and Iraqi 
laws. France was earlier than other countries in the 
adoption of this principle which was influenced by 
the European Convention with regards to 
environmental issues. Also on the text of this 
principle law in 1995, and considered the French 
legislature is part of the Charter of the Environment 
in the French Constitution, according to the 
constitutional amendment that occurred in the 
Constitution of the fifth Republic in 2005 and 2008 
respectively. As for the position of the Egyptian 
legislature, it has made several changes, including the 
amendment of Article 59 of the 1971 Constitution, 
the Constitution of 2012, and finally the Constitution 
of 2014. The various changes made to the Egyptian 
constitution recently is an important reason for the 
need to search for the legal value of the precautionary 
principle. In the case of Iraq, this researcher will look 
at the Iraqi Constitution of 2005 for provisions that 
implicitly or explicitly show the existence of the 
precautionary principle. The above mentioned topics 
will be addressed by the following: 
 
4.1 The legal value of the precautionary principle 
in French law 
The study of the legal value of the precautionary 
principle in French law can be divided into two 
stages: the pre-constitutional amendment phase in 
2005 and the post-constitutional amendment in 2005: 
 
A- The legal value of the precautionary principle 
during the pre-constitutional amendment phase in 
2005 
First and foremost, before the amendment of the 
French Constitution in 2005, the legal value of the 
principle of precaution was the subject of 
international and domestic jurisprudential debate. The 
principle of precaution has been deliberated upon in 
international conventions which dealt with, among 
other things, the principle of precaution as a rule of 
law that has the value of a convention. However, the 
argument that the precautionary principle is the basis 
of a bilateral or pluralistic international agreement is 
not enough to determine the legal system of this 
principle (AL-Hadithi, 2010). 
 
B- The legal value of the precautionary principle 
after 2005 
In France, Laurence Baghestani-Perrey was 
considered to be the first person to discuss the 
constitutionality of the principle of precaution. In 
2004, before the amendment of the French 
constitution in 2005, she opined that the right to the 
environment in all its components is a constitutional 
right (Baghestani-perrey, 2013). Article 5 of the 
French Constitution as amended in 2005 provided for 

the establishment of the Charter of the Environment. 
The 2005 amendment regarded the Environment 
Charter as having the same importance as the 
Declaration on Human Rights, which was first 
introduced in the 1946 Constitution. Article 5 states 
that when there are uncertain scientific risks of 
serious damage to the environment that cannot be 
remedied, the foregoing allows the public authorities, 
through their application of precaution, to take 
appropriate measures to avoid such risks. 
 
V. THE LEGAL VALUE OF THE 
PRECAUTIONARY PRINCIPLE IN EGYPTION 
LAW 
 
The right to a clean environment in Egyptian law can 
be divided into three stages: the pre-1994 period, the 
post-1994 and pre-2007 period, and finally the 
constitutional amendment and the inclusion of the 
right to a clean environment in the constitution in 
2007. In this regard, in the two periods before 2007 
the right to a clean environment was granted by 
ordinary legislation. However, before 1994 there was 
no unified legislation on environmental rights as there 
were only sporadic texts and laws dealing with 
environmental issues in separate places. 
Subsequently, a unified legislation on the 
environment, Law No. 4 of 1994, which was 
amended by Law No. 9 of 2009, which only has the 
value of ordinary legislation was introduced 
(Hashish, 2001). In 2007, the right to a clean 
environment was incorporated into the constitution by 
amending Article 59 of the constitution, and it states 
that: "Environmental protection is a national duty, 
and the law shall regulate the right to a good 
environment and the measures necessary to preserve 
it". 
 
In fact, the right to a clean environment had been 
included in the Egyptian Constitution of 1971, under 
the section entitled "freedoms and public rights and 
duties". This shows that environmental rights was not 
the only constitutional right, but it was one of the 
rights and fundamental or traditional freedoms, which 
the state was legally obliged to protect. Furthermore, 
the legislature’s intervention made the exercise of this 
freedom or right more effective. In addition, the 
adoption of this right in the constitution meant that it 
has become a constitutional right in itself, and this 
justifies not to discuss the constitutional basis for this 
right in other constitutional provisions close to the 
right to the environment such as: constitutional texts 
on the right to development and the right to public 
health (Tajn, 2008). However, the Egyptian 
legislature disregarded this right in the subsequent 
constitutions after the repeal of the 1971 constitution 
as a result of the revolution of January 25, 2011. The 
right to a clean environment was not mentioned in the 
Egyptian Constitution of 2012 or 2014. 
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VI. THE LEGAL VALUE OF THE 
PRECAUTIONARY PRINCIPLE IN IRAQI 
LAW 
 
Historically, it can be said that the Iraqi constitutions 
did not contain any explicit or implicit statement on 
environmental rights and this would include the Iraqi 
Basic Law of 1925 and the Iraqi Constitution of 1958 
and 1963. However, it is noted that there are indirect 
implicit references to environmental rights in some of 
the constitutions. For example, the Iraqi Constitution 
of 1964 states that "health care is guaranteed to all 
Iraqis through the establishment of hospitals and 
health institutions" (The Iraqi Constitution 
Abrogated, 1964). Also, Article 33 of the Iraqi 
Constitution of 1970 stated that "the State works to 
protect public health through the expansion of free 
medical services in the cities and rural areas" (The 
Interim Constitution of the Republic of Iraq 1968). 
However, a shift in the situation occurred after 2003 
as the State Administration Law for the Interim 
Period of 2004 did not provide for the right to a clean 
environment. But, it can be inferred by referring to 
other rights which stipulates that “everyone has the 
right to security, education and health care ....”. (The 
State Administration Law for the Transitional Period 
2004). As for the Iraqi Constitution of 2005, it clearly 
states the right to a clean environment and the 
necessity to protect it. In Section Two, Chapter One 
of the said constitution, Article 33 states that: "First: 
Every individual has the right to live in safe 
environmental conditions. Second: The State shall 
undertake the protection and preservation of the 
environment and its biological diversity" 
(Constitution of the Federal Republic of Iraq 2005). 
Thus, the Iraqi Constitution of 2005 was a remarkable 
development when compared to previous Iraqi 
constitutions. 
 
VII. THE CONDITIONS FOR THE 
APPLICATION OF THE PRECAUTIONARY 
PRINCIPLE 
 
Before the conditions of the principle of precaution in 
the field of environment or health can be applied, 
environmental hazards must be present. But, how is 
this risk estimated and evaluated? How can it be 
managed? Also, how is the decision taken to manage 
it? The discussion of these matters can be explained 
in the following paragraphs. 
 
7.1 The conditions relating to the estimation e and 
assessment of risk 
The conditions relating to the estimation and 
assessment of environmental risk can be discussed 
through the following points: 
 
First: The assessment of environmental risk: 
Some schools of jurisprudence argue that the 
conditions for the application of the principle of 

precaution is the existence of environmental risk. It is 
enough that this risk is potentially due to the absence 
of scientific confirmation of the danger or its effects 
(Fareida, 2005). This means that the environmental 
risk which generates the precautionary principle is the 
potential danger that can occur and it can result in 
serious damage that cannot be remedied despite the 
lack of scientific certainty as to its occurrence 
(Jamila, 2001). Therefore, the condition of the risk is 
a fundamental requirement in both the principle of 
precaution and prevention. But, it is a requirement 
that the hazard that triggers the implementation of the 
principle of prevention remains known, although the 
estimate of its severity may not be known (Jamila, 
2001, p.79). Hence, all the precautionary measures 
that reduce or avoid environmental risk can be taken 
completely, as it is considered to have been 
scientifically proven. As for the precautionary 
principle, the environmental risk is possible and the 
damages resulting from it are uncertain and cannot be 
scientifically specified. Thus, all measures to avoid 
this risk and its consequences can be taken (Emad, 
2012). The damage that can occur due to this risk 
must be substantial and visible. While the assessment 
of the risk will be through scientific research or 
knowledge, its primary aim is to determine the degree 
of scientific uncertainty in each case separately, 
where the assessment or evaluation of the risk should 
lead to the making of the appropriate decision on the 
subject. The application or assumption of precaution 
presupposes first and foremost the prediction of the 
negative potential effects by evaluating and assessing 
the risk. This is necessary, especially in the light of 
documented scientific data and logical reasoning that 
leads to a result that reflects the possibility of 
supervision, or the danger and its gravity, whether on 
the environment or on public health (Hakim, 2017). 
 
Second: The elements for the estimation and 
assessment of the risk 
It can be said that the estimation or assessment of risk 
includes four elements: risk forecasting, identifying 
the risk, estimating the probability of the realization 
of the risks and distinguishing and determining the 
risk (Tawfiq, 2001). In this regard, the limits of 
scientific research will be able to identify these four 
elements by looking at the degree of scientific 
certainty of the respective elements. Hence, when the 
data from scientific research is insufficient or 
inconclusive, the measures taken to ensure security, 
health of the public or environment must be more 
rigorous so as to prevent the worst expectations or 
avoid the most pessimistic assumptions (AL-Baz, 
2005).  Thus, these measures are taken as if there is a 
real danger, but the most important justification is to 
ensure the protection of individuals or the 
environment. 
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VIII. THE CONDITIONS THAT ARE 
RELATED TO THE MANAGEMENT OF RISK 
AND DECISION- MAKING 
 
These conditions can be discussed as follows: 
First: Management of the risk 
It is clear that the matter of risk management is as 
important as risk estimation or assessment because 
risk management after its assessment is a natural 
issue as it is a procedural stage which is distinct from 
risk assessment. In other words, risk management is a 
political, administrative and preventive issue rather 
than a scientific issue. Risk management moves the 
political and administrative authorities through laws 
and individual and regulatory decisions (Mohamed, 
1994). Accordingly, the legislations adopted the 
precautionary principle which has many procedures 
under the heading of risk management. For example, 
the French law allows legally accredited consumer 
associations to publish and even critique products and 
services through the various media (Mohamed, 2010). 
 
Second: The decision-making technique of risk 
management: 
The decision-making process related to risk 
management is based on a combination of 
considerations which can be discussed as follows: 
 
A. Risk management does not repeal the 
discretionary authority of the administration 
In this regard, it is noted that when a competent 
administration has to take a range of measures related 
to risk management, such as the postponement or 
suspension of a product or activity, or the need to 
complete a scientific research, it does not eliminate 
the discretionary power of the decision-maker 
(administration) (Abdel Salam, 2006). Therefore, if 
the risk requires a set of measures, this does not mean 
that the discretionary power of the decision-maker is 
lacking (Mohamed, 2001). 
 
B. The extent of acceptance of the  decision on risk 
management 
For the decision that is taken to manage the risk to be 
acceptable, it must meet two conditions. The first 
condition is the existence of a risk which can result in 
serious damage that cannot be remedied. This 
requires that the decision issued by the competent 
administration truly reflects the situation in which it 
was issued and the study of the risk should not be 
carried out by using one standard in all cases, instead 
each individual case should be examined separately. 
The second condition is that the decision should be 
justifiable, and even be accepted by society (Ali, 
2012). 
 
CONCLUSION 
 
After discussing and analyzing the research on the 
values and conditions for the implementation of the 

principle of precaution of in environmental 
regulations, the findings of this research, as well as 
suggestions are as follows: 
 
The findings can be summarized in the following 
points: 
 

1. This study revealed that the legal value of 
the principle of precaution shows that this 
principle, in the context of legal value, 
varies from one legal system to another. 

2. This study showed that the precautionary 
principle has legal value in some systems, 
such as the value of ordinary legislation in 
French law before 2005. 

3. This study established that there is 
constitutional value of the precautionary 
principle for it has been recognized by the 
legal systems in some constitutions such as 
the French Constitution as amended in 2005 
and Egyptian Constitution as amended in 
2007 . 

4. This study noted that as to the conditions for 
the implementation of the principle of 
precaution, the risk is a unique condition that 
must be able to justify the principle of 
precaution. 

5. With regards to the result of the risk of 
serious damage that cannot be remedied 
although it is scientifically uncertain, this 
study established discussed that it is a 
standards in risk which has led to the 
application of the precautionary principle. 

Some important suggestions that can be made in 
the following points: 
 

1. The Iraqi legislature should include a legal 
provision in the Law for the Protection and 
Improvement of the Environment No. 27 of 
2009, which explicitly include the 
implementation of the principle of 
precaution in the environmental field in 
cases where there is no scientific certainty in 
proving the damage. 

2. A department linked to the Ministry of 
Health and Environment should be 
established to monitor scientific research 
related to materials and activities that are 
feared for its environmental and health 
damage, and to update scientific studies and 
researches in this field. 

3. The Iraqi legislature should take into 
consideration the amendment of the second 
paragraph of Article 33 of the Iraqi 
Constitution of 2005 by inserting the 
following: The State shall undertake the 
protection and preservation of the 
environment and its biological diversity and 
preserve them according to precautionary 
conditions and procedure. 
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