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Abstract - The companies and investors should ensure that relationships with their contractors are maintained and court 
litigation system should be used for resolving the disputes as a last resort because the disadvantages of this system. Avoiding 
the risks of settling commercial disputes by courts requires the availability of alternative mechanisms, and it is assumed that 
Alternative Dispute Resolution (ADR) offers efficient alternatives. In general, mediation is the most common forms of ADR 
and it has used effectively in settling disputes. It is necessary therefore to examine in this paper the importance of mediation 
to be used in settling the business disputes, in order to establish a strong legal system that encourage and protects the 
investments. 
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I. INTRODUCTION 
 
When investment and business contracts are 
concluded, there are issues which may be brought up 
by the parties involved regarding the provisions of 
contract, including: interpretation of the contract’s 
provisions, mistakes, delays, or non-performance of 
the contract’s conditions.1 
 
Traditionally such disputes were and still are solved 
by the formal system of dispute resolution (litigation) 
which was the only mechanism provided by the state 
to allow for a means of impartial decision making.2 
However, the changing nature of disputes, the parties 
involved, and cultural values, has led to the search for 
an alternative method to litigationand a number of 
people therefore use Alternative Dispute Resolution 
(ADR). Many countries around the world today are 
turning to ADR as a way to promote social justice 
and good governance.3 This is because ADR is more 
informal, cheaper, faster and easier. 
 
In this regard, mediation has been used significantly 
in commercial disputes.4 In the last few decades the 
use of mediation has become more prevalent within 
both international and domestic commercial/business 
contracts.5 The term ‘commercial’ should be given a 
wide interpretation so as to cover matters arising from 
all relationships of a commercial nature, whether 

                                                             
1Secretary of State for Constitutional Affairs and Lord Chancellor, 
'Transforming Public Services: Complaints, Redress and Tribunals ', 
(UK, 2004) at 6. 
2M. Weinstein, Introduction to Civil Litigation (Second edn.: St. Paul : 
West Pub, 1986) at 1. 
3M.   Mwenda, Principles of Arbitration Law (First edn.; Parkland: 
Brown Walker Press, 2003) at 3. 
4R.   Bales, Compulsory Arbitration -the Grand Experiment in 
Employment (First edn.; The United State of America: Cornell 
University Press, 1997) at 5. 
5A.   Tweeddale and K. Tweeddale, Arbitration of Commercial 
Disputes-International and English Law and Practice (Great Britain: 
Oxford University Press, 2007) at 3,4. 

contractual or not. Relationships of a commercial 
nature include, but are not limited to, the following 
transactions: any trade transaction for the supply or 
exchange of goods or services; distribution 
agreement; commercial representation or agency; 
factoring; leasing; construction of works; consulting; 
engineering; licensing; investment; financing; 
banking; insurance; exploitation agreement or 
concession; joint venture and other forms of 
industrial or business cooperation; carriage of goods 
or passengers by air, sea, rail or road.6 
 
II. MEDIATION 
 
Mediation is a flexible and confidential process in 
which a third party (mediator) tries to facilitate the 
negotiation/process to settle the differences between 
the disputing parties by establishing the duties and 
rights of each party and focusing on examining the 
parties’ needs rather than on analyzing past events.7 
The EU Mediation Directive defines mediation as 
‘means a structured process, however named or 
referred to, whereby two or more parties to a dispute 
attempt by themselves, on a voluntary basis, to reach 
an agreement on the settlement of their dispute with 
the assistance of a mediator. This process may be 
initiated by the parties or suggested or ordered by a 
court or prescribed by the law of a Member State.’8 
Mediation is a party-centred negotiation process9 and 
only works when the disputing parties wish to settle 
their dispute with the assistance of a neutral third 
party (mediator) who should understand the point of 

                                                             
6UNCITRAL Model Law on International Commercial Arbitration 
1985. 
7V. Butler, Mediation Essential and Expectation (First edn.; New York: 
Dorrance Publishing, 2004) at 2. Also, R. Jackson, 'Mediation and 
Some Tips for Getting the Best out of It', (The United Kingdom: 
Keating Champers) at 4. 
8The EU Mediation Directives 2008 s (3/A). 
9M. Nesic and L. Boulle, Mediator Skills and Techniques: Triangle of 
Influence (Bloomsbury Professional, 2010) at 47. 
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disputes and then invite the parties to air their 
concerns and opinions in a joint session. The aim of 
mediation is to find a settlement which suits all 
parties and to reach an agreed solution (all winners 
and no losers).  
To achieve a fair and acceptable settlement the 
mediator, who must be natural person chosen by the 
parties, sits with the parties together or separately to 
identify the main issue and underlay the main interest 
and demands of the involved parties. After the 
listening to all point of views and opinions, the 
mediator should attempt to bridge the gap between 
the parties in order to reach to a solution by signing 
an agreement (mediation agreement).10The duties of 
the mediator therefore could be summarised as 
follows: establishing communications with and 
between the disputing parties; ensuring that the point 
of dispute is identified; obtaining information about 
the nature of the dispute; encouraging any necessary 
positional change; and encouraging the parties to 
accept the proposed solution by signing the mediation 
agreement.11 
It should be noted that mediation can be employed in 
any type of dispute. It can be used with the disputing 
parties together or separately in one or several 
sessions, it can also take place in person, or online 
where the parties are geographically distant, as this 
saves on costs and travel time. 
It could be said that it is important to use mediation in 
settling the disputes of business contracts since 
private sector investors distrust the judiciary system 
and prefer to have ADR as an option before entering 
into a contract, in order to be sure that their 
investment is protected in the case of a dispute.  
The increase in the worldwide use of mediation has 
led to the creation of uniform rules governing the 
process of international commercial mediation.12 
UNCITRAL Model Law13 on International 
Commercial Conciliation (2002) includes rules in 
respect of the mediation/conciliation process to 
encourage the use of mediation and ensure greater 
predictability and certainty in its use.14 Therefore, 
mediation can be seen as a suitable method of 
reducing the risks of international commercial 
disputes since it offers benefits such as reducing the 
instances where a dispute leads to the termination of a 
commercial relationship; facilitating the 

                                                             
10M. Cover and E. Lecchi, 'Mediating Competition Law Cases.', 
Arbitration,  (2008) at 121. 
11S. Roberts and M. Palmer, Dispute Processes: Adr and the Primary 
Forms of Decision-Making (Law in Context) (Second edn.; UK: 
Cambridge University Press, 2005) at 157-58. 
12E. Ginkel, 'The Uncitral Model Law on International Commercial 
Conciliation', International Arbitration,  (2004) at 1. 
13The United Nations Commission on International Trade 
Law (UNCITRAL) was established by the United Nations General 
Assembly  to promote the progressive harmonization and unification 
of international trade law. For more detail, see 
http://www.uncitral.org/uncitral/en/index.html.  
14 See, The UNCITRAL Model Law on International Commercial 
Conciliation 2002. 

administration of international transactions by 
commercial parties; and producing savings in the 
administration of justice by States. 
 
III. THE ADVANTAGES OF MEDIATION 
 
It is important to investigate why mediation is 
considered a preferred way for resolving the disputes 
of business contracts.One of the main reasons for 
preferring mediation concerns the confidentiality of 
the mediation process.15The disputing parties in 
mediation have the comfort of knowing what they tell 
the mediator which will not be revealed to other party 
without permission. Thus, the mediation process is 
conducted in private and confidential to the only 
disputing parties.16 However, keeping the 
confidentiality of mediation process relies not only 
upon the disputing parties; it also relies upon the 
mediator. In this regard, the European Code of 
Conduct for Mediators17 stressed the importance of 
mediation process confidentiality when laid down 
that ‘The mediator must keep confidential all 
information arising out of or in connection with the 
mediation, including the fact that the mediation is to 
take place or has taken place, unless compelled by 
law or grounds of public policy to disclose it. Any 
information disclosed in confidence to mediators by 
one of the parties must not be disclosed to the other 
parties without permission, unless compelled by 
law.’18 
Mediation enables the parties to settle their disputes 
quickly and at a relatively low cost.19 It is essentially 
a flexible process with no fixed procedures. The 
process starts when each party meets with the 
mediator separately and presents his view. These 
sessions are followed by joint meetings with the 
mediator to settle the dispute. Thus, if the disputes of 
business contracts are settled by mediation in a few 
days rather than taking years in litigation court 

                                                             
15 In essence, confidentiality is a concept which governs how a person 
handles another person’s private information or an opinion which they 
have chosen to disclose. See, H. Allen, 'Confidentiality - a Guide for 
Mediators', (London: CEDR, 2013) at 1. 
16M. Zamboni, 'Confindentiality in Mediation', International 
Arbitration Law Review,  (2003) at 175. Also, Keating Champers, 'A 
Guide to Mediation', (The United Kingdom: Keating Champers) at 2. 
17 The European Code of Conduct for Mediators 2004 sets out a number 
of principles to which individual mediators may voluntarily decide to 
commit themselves, under their own responsibility. It may be used by 
mediators involved in all kinds of mediation in civil and commercial 
matters.   
18The European Code of Conduct for Mediators 2004 S (4). 
19Mediation proceeding is cheap compared with other method of 
resolving disputes because there are no much expenses involved in the 
other methods such as fees of the hearing and meeting rooms for long 
time, courier charges, cost of court reporters, fees of interpretation or 
translation, cost of expert evidence and other assistance provided to the 
tribunal. However, the fees of mediators will be agreed by all parties 
concerned. Also, see A. Sgubini, M. Prieditis, and A. Marighetto, 
'Arbitration, Mediation and Conciliation: Differences and Similarities 
from an International and Italian Business Perspective', Bridge 
Mediation LLC,  (2004). 
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system, this will have an effect in terms of saving on 
direct legal costs and on management time, which is 
especially important since business contracts, by 
nature, require the speedy delivery of services to the 
public.20 
Mediation also offers the parties the opportunity to 
control the mediation proceedings, granting them 
more experience, which helps to avoid the repetition 
of mistakes in the future. This improves collaborative 
working and may have an influence on the strategies 
of private sectors in their contracts, which can in turn 
improve the services provided to people and further 
the public interest. 
Mediation also helps to maintain good working 
relationships between government and private 
contractors since it achieves ‘win/win’ results 
Terminating the relationship between parties requires 
the parties to follow certain procedures to conclude a 
new contract which may take a long time, thus not 
achieving the main aim of business contracts, which 
is to speedily carry out the projects without 
interruption. 
 
CONCLUSION 
 
The nature of business contract disputes means that 
they need to be settled quickly and effectively, since 
such contracts are concerned with delivering services 
to the public without interruption. Therefore, this 
paper aimed to examine the importance of mediation 
as alternatives to litigation in settling the disputes of 
business contracts.  
Since ADR avoids negatives of the litigation system 
such as slowness in the legal proceedings and 
prolongation of the span of litigation, mediation is 
considered a preferred way for settling disputes for 
the reasons that discussed in this paper including: 
Mediation leads to a better delivery of services 
through the management and timely resolution of 
disputes, and better future relationships with 
stakeholders who experience a simpler, quicker and 
cheaper process; mediation also helps to maintain 
good working relationships between contractors since 
it achieves ‘win/win’ results; Mediation enables the 
parties to settle their disputes quickly and at a 
relatively low cost; mediation is essentially a flexible 
process with no fixed procedures; and the 
confidentiality of the mediation process that should 
be followed in resolving the disputes of business 
contracts. 
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