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Abstract - The quintessence of submissions made in this paper is on the aspects of consideration in contracts, which run as a 
golden thread in any business contract today. The focus is on the Indian legal system and the basic law of contract, with 
some reference to the English common law. This article is a serious endevour to provide an “innovation” to the concept of 
consideration w.r.t the contract of indemnity and guarantee, with the changing times. To address inherent flaws and 
deficiencies in the “sense” of “consideration of promise” as given in section – 2(d) of the Indian Contract Act, 1872, and to 
its limitedness to the applicability in the contract of indemnity and guarantee due to inherent flaws in the “sense” as given u/s 
2(d) of the Indian Contract Act, 1872. 
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I. INTRODUCTION 
 
The term “contract” has evolved over a period of 
time. The idea of “contract” can be said to have 
existed since the birth of human civilization1on earth. 
The innate tendency of human beings to maximize 
their self-interest lies at the core of entering into 
“voluntary” transactions with others. Initially, we see 
that the expression contract has nothing to do with the 
“rights” of the parties or of enforceability as we see 
today. The expression “contract” had “varied 
meaning” and/ or “no satisfactory definition”2, during 
the early years of its inception, contract was 
something which had to do with the adhering to the 
bizarre formalities/procedures which rendered the 
formation of a contract valid. Contracts had to do 
more with the procedural aspect rather than the 
substantive aspects, as we see today. The law of 
contract in India, is taken from the English Common 
law, we see that the English law was bizarrely 
procedural rather than substantive, as can be traced 
back from the Anglo-Saxon period. In the early years 
of evolution of law of contract in the Ancient English 
period after the seceding of the Romans in 410 A.D., 
we see that the law of contract was greatly 
intertwined with the law of property, conveyancying, 
and even criminal law. Adhering to the formalities, 
and the presence of witness was essential to ensure 
that the peculiar formalities were duly adhered to. 
However, in case of dispute, once it was proved in the 
court by the testimony of the witnesses, that the thing 
in question/ article in question etc. belonged to the 
concerned/party. The court would accordingly, state 
the same in its judgment, however the said decision 
had nothing to do with the enforceability of the same. 
It was the “surety” in the contract, who was given the 
obligation to ensure enforcement of the same. The 
courts only determined the so called “rights”, 
however, the court had nothing to do with its 

enforceability. The society hierarchy and family 
structure was such (during the Anglo-Saxon Period) 
that the family, village was grouped in such a way 
that each one was the surety of the other. We also see 
the role of God in getting the enforcement of 
contracts, the fear of God’s/ supernatural power’s 
wrath, [which would fall on the wrong doer] was of 
paramount importance in deterring the persons from 
doing any wrong. 
We also see the gradual evolution of the contract 
from mere procedural to substantive aspects on the 
time continuum over the period of time. We see that 
with time, it has been felt, that the purpose of law is 
to render justice and one must not be kept aloof from 
the same on mere procedural or technical grounds, 
therefore the focus today is on the substantive aspect 
viz. rights. 
 
II. LEGAL HISTORY OF THE CONCEPT OF 
CONSIDERATION 
 
With this understanding, we see that from procedure 
viz. the forms of actions [during the Norman Period], 
we move to the “right” of the parties in the entering 
and formation of contract. In case of contract, we see 
that the question with bothered the judiciary during 
the early years of inspection of the concept of 
consideration was, whether all agreements are 
contract or that there has to some criterion which 
needs to be “discovered” to  imparts enforceability to 
agreements and elevate them to the status of a 
contract. It was clear in the minds of people that all 
voluntary undertakings even though a promise could 
not always be enforced. And that a sign-post/criterion 
was essential to differentiate between enforceable 
agreements and not enforceable agreements. 
 
This amorphous and almost indefinable “something” 
was found as “consideration”3. This expression 
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“consideration” has a long chequered history, which 
is both eventful and diverse. We see that is expression 
has its roots in the forms of action, which were 
prevalent during the Norman Period. During the 
forms of actions we see, how the formalities and 
procedures held paramount importance and how there 
existed numerous writs/forms of action. In case of 
dispute, any person who could not fit his case in any 
of the existing writs, was remediless. The expertise 
existed in finding the right (correct) writ. The forms 
of actions which existed during that period were Writ 
of Debt, Detinue, Trespass, Account, Assumpsit, 
Account etc. We see that the Writ of debt was for 
non-payment of some specific sum. The expression 
which related to writ of debt was “quid pro quo” 
which was different from “consideration”. As we see 
today, that the expression “quid pro quo” and 
“consideration” are used interchangeably. We also 
see the gradual enlargement of action of assumpsit 
from misfeasance, to non-feaseance, to extension to 
the major sphere of action of debt, to executory 
contracts, and eventually, to implied contracts. The 
action of assumpsit was important in absorbing the 
9/10th loin’s share and was of paramount importance, 
in the genesis of the term “consideration”. The 
expression “consideration” was introduced, as the 
judiciary felt the need to look for an expression which 
explained “that something”, which imparted 
enforceability the promises and elevated the mere 
promise/agreement to the level of contract. The 
expression “quid pro quo” was not used, for the said 
purpose because, the expression “quid pro quo” found 
its use restricted to the action of debt only. To trace 
the roots [genesis and origin] of the expression 
consideration, Roman legal system was also looked 
into. Even though, one may say that the Roman law 
has left an indelible impression on the English 
common law and that the Romanization of English 
law cannot at all be ignored, but at the same time, it 
has been vehemently contented that the English 
common law is indigenous and that the concept of 
consideration is unique to the English common 
law.The earliest known case in which there is an 
express averment of consideration in the pleadings is 
in 1549 [Newman v. Gylbert (K.B. roll Mich. 3 Edw. 
VI, m. 135, Devon)]4. One of the earliest attempts to 
“define” the expression “consideration “was made in 
Currie v. Misa, L.R. 10 Exch. 153 [1875] by Lush, J., 
as “A valuable consideration in the sense of the law 
may consist either in some right, interest, profit, or 
benefit accruing to one party, or some forbearance, 
detriment, loss, or responsibility given, suffered, or 
undertaken by the other” 5 
 
III. INDIAN LAW ON CONTRACT AND 
“CONCEPT” OF CONSIDERATION 
 
Our Indian law on contract, as given under the Indian 
Contact Act, 1872, makes an attempt to provide the 
“sense” of the expression “consideration form 

promise”. Section 2(d) of the Indian Contract Act, 
1872 states the “sense” of the word consideration as: 
“When, at the desire of the promisor, the promisee or 
any other person has done or abstained from doing, or 
does or abstains from doing, or promises to do or to 
abstain from doing, something, such act or abstinence 
or promise is called a consideration for the promise” 
 
Even though the Indian Contact Act, 1872 is a 
substantive law, but the “sense” of the expression 
“consideration for promise” given under Section – 
2(d) of the Indian Contract Act, 1872 is procedural in 
nature and is impregnated with some inherent flaws, 
which needs to be addressed. The section – 2(d) does 
not provide a “definition” of the expression. At the 
same time, the applicability of the said provision to 
special contracts viz. contract of indemnity and 
guarantee, is doubted in as much as it fails to address 
the “definition” of the expression and provide the 
“future and fluctuating” aspect of consideration in 
special contracts, especially the Contract of 
Indemnity and Guarantee. As per section – 25 of the 
Indian Contract Act, 1872, there cannot be any 
agreement without consideration; it makes it amply 
clear that any agreement without consideration is 
void. Therefore, one cannot comprehend or visualize 
a contract (even special contracts) without 
consideration. Unless this [consideration], essential 
ingredient in the formation of contract is expressly 
ousted by the express provision of law. 
 
Even though it has been contended that section – 2(d) 
provides for the executory aspect of consideration, 
however, it is humbly submitted that the executory 
aspect as provided for in section – 2(d) of the Act is 
different from the “future “aspect of consideration as 
contended by the author. By “future” aspect of 
consideration in the contract of indemnity and 
guarantee, the author means, “uncertainty” both at the 
time of formation and execution i.e. at objective and 
subjective stage respectively. But in case of 
“executory” aspect of consideration, the “uncertainty” 
is at the execution level and not at the formation of 
contract i.e. objective level. 
 
Future aspect is of utmost importance in case of 
special contracts especially in case of contract of 
indemnity and guarantee. However, the said “future 
aspect” has not been provided for in the “sense” of 
the expression “consideration for promise” as given 
under section – 2(d) of the Indian Contract Act, 1872. 
At the same time, section – 2(d) does not provide for 
the “fluctuating” aspect of consideration in the 
special contracts viz. contract of indemnity and 
guarantee. By “fluctuating”, the author means that 
determination of “consideration” is both “uncertain” 
as well as “not fixed”, the amount/ value may vary 
and fluctuate from the time of formation to the time 
of execution. Further section – 2(d) of the Indian 
Contract Act, 1872 does not provide for the 
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“definition” of the expression “consideration” but 
only provides the “sense” of the terms, missing on the 
“substantive aspect of the term” viz. “loss” in case of 
contract of indemnity and “benefit” in case of 
contract of guarantee. 
 
CONCLUSION 
 
With the above submission the author concludes, that 
“consideration” holds an indefatigable position in the 
formation and execution of contract in the English 
Common law and also in the Indian legal system. 
Even when, there have been opinions from various 
renowned jurists about relegating “consideration” to a 
lower position in the law of contract in India or even 
abolishing6 it entirely. The author is of the view that 
“consideration” forms and holds an important 
position inthe Indian legal system and withtime it 
would only be further fortified deeper into the system 
and any meddling with it may lead to the toppling up 

of the whole law of contract in the Indian legal 
system. 
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