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Abstract - The context of a sovereignty referendum is associated with the subject of self-determination in international law. 
Sovereignty referenda are usually held when a group of people claim secession from their mother state and exercise their 
right of self-determination. The problem with international law is that it does not provide aclear and certain answer regarding 
the legally binding nature of such referendaas part of secession movements. It may be argued that these questions are 
political rather than legal in nature. However, the notion of the sovereignty referendumhascome to be considered a 
prominent issue from both legal and political perspectives. History has revealed that such a referendum mightlead to 
claimants achieving the right of self-determination. It may also lead to nation building and state creation, but that does not 
mean it will have an absolute impact in all cases. 
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I. INTRODUCTION 
 
The historical development of the right of self-
determination can be traced back to the American 
Declaration of Independence in 1776 and the French 
Revolution in 1789.Initially, this right was a 
movement from the “post-medieval theory of the 
divine right of kings to the divine right of the 
people”.[1]Thereafter, an international introduction to 
the concept of the right of self-determination was 
officially revealed in 1918 by President Woodrow 
Wilson. Addressing the League of Nations, he 
described it as “the right of every people to choose 
the sovereign under which they live, to be free of 
alien masters, and not to be handed about from 
sovereign to sovereign as if they were property”.[2] 
This principle has been included within developments 
in international law and cited in important 
international legal settings. For example, Article 1(2) 
of the UN Charter declares that one of the 
fundamental purposes of the United Nations is to 
“develop friendly relations among nations based on 
respect for the principle of equal rights and self-
determination of peoples”.[3] by that, member states 
of the UN have accepted the principle of respect for 
the self-determination of peoples when they ratified 
the UN Charter. The scope of this right later gained 
wider focus and protection in 
severalinternationalconventions. Article 1 of the 
ICCPR states that “All peoples have the right to self-
determination, and ‘may freely determine their 
political statues’.”[4]Again, this ensures thatthe 
nationswhich are signatories of the international 
treaty are legally obliged under international law to 
“refrain from acts which would defeat the purpose 
and object of the treaty”.[5] 
Exercising this right led to the creation of many states 
after the decolonisation era, particularly during the 

1960s. Beyond the context of decolonisation, the 
right has come to represent people’s freedom to 
determine the political, economic and cultural aspects 
of their own lives and to seek further development on 
an internal level, while externally it can signify the 
right of self-determination in an international 
context.[6]In modern practice, holding a referendum 
has become a means of expression for people who 
wish to exercise their right of self-determination. 
However, the problem with international law is that it 
does not provide a clear or certain answer with regard 
to the legally binding nature of a referendum as much 
as it does not with the secession movement or in 
many other areas. Thismight be due to the fact that 
such questions are political rather than legal in nature. 
While the right of self-determination gives people the 
right to determine their own state, in contrast, there is 
also what is known as the principle of territorial 
integrity for the parent state. This was officially 
reported in the case of Reference re Secession of 
Quebec, when the Supreme Court of Canada pointed 
out that the right of secession and external self-
determination should only be raised in the most 
extreme cases and under defined 
circumstances.[7]This raises the question of whether 
a referendum can have a sufficiently powerful impact 
for self-determination to overcome the principle of 
territorial integrity. 
 
In order to illustrate the extent to which an internally 
recognised‘sovereignty referendum’ might lead to 
external recognition for groups seeking self-
determination, this article seeks to identify the impact 
of areferendum whichenables people’s demand for 
secession to be heard in the wider international 
community. It will analyse sovereignty referenda in 
the 21st Century from a legal perspective, and will 
clarifythe possibility of such referenda 
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havinganimpact on the process of nation building and 
state creation. 
 
II. IS SELF-DETERMINATION DISTINCT 
FROM SECESSION? 
 
Before going into further analysis, it is worth noting 
that there is a difference between secession and the 
right of self-determination. While the right of self-
determination is legally recognised in international 
law, secession per se is illegal under international law 
by virtue of the principle of territorial integrity. 
Wilson asserted that one of the strong arguments 
supporting the legality of the right of self-
determination and the independence movement is a 
situation in which the seceding entity is effectively 
attempting to “rectify ‘past injustice’ when a 
geographical unit has been unjustly incorporated into 
the unit from which it now seeks to secede”.[8]While 
statehood relates to the Montevideo Convention [9], a 
referendum is more concerned with activating 
statehood in terms of the right of self-determination.  
Secession occurs when the claimants’ territory has 
originally been part ofa mother state’s territory, while 
self-determination occurs when the claimants desire 
to restore a territory that has been merged with the 
current region in the past without their consent. 
Hence, secession is considered illegal as it breaches 
the international law principle of territorial integrity, 
while the right of self-determination is regarded as a 
people’s right to determine their future without 
interference from the mother state or other 
outsiders.Accordingly, the consequences of illegal 
secession could be aDe Facto state rather than aDe 
Juri state,as the majority of states may not recognise 
the claim to independence. This is what happened in 
the case of Taiwan, as its people are Chinese and they 
seceded because of political issues. Therefore, this 
article will refer to self-determination as a secession 
movement toward independence. 
 
III. REFERENDUM 
 
Historically, the concept ofa sovereignty referendum 
dates back to the French revolution, followed by the 
creation of Italy. Thereafter, sovereignty referenda 
took placeduring the periods of major change 
following the two world wars and the creation of new 
states.[9] Many referenda on the legal status of 
European territories took place under the auspices of 
the League of Nations.A final series of examples 
occurred during the period when post-communist 
stateswere created,after referenda were held in 
several of the territories of the Soviet Union, the 
Socialist Federal Republic of Yugoslavia, 
Montenegro, Eritrea, East Timor and South Sudan. 
From both legal and political perspectives, the 
referendum on sovereignty has come to be considered 
a prominent feature of modern times. Indeed, more 
than 350 referenda on sovereignty have been held by 

a variety ofnations since 1791.[10]The impact of such 
a referendum hasboth internal and international 
dimensions. The internal impact consists of issues 
relevant to the parent state in terms of territory, 
sovereignty, economy, politics, etc. The international 
dimension concerns the creation of a state. Sincethe 
state isconsidered the central subject in international 
law, such a creation might havea legal effect on 
international treaties, conventions and agreements. 
A sovereignty referendum is usually held when a 
group of people have put forward a claim to secede 
from their mother state and they wish to exercise their 
right of self-determination officially through a 
referendum. International practice has shown that in 
most cases,referenda come after the failure of long-
term negotiations.[11] In some cases, the central 
government might commit itself to respect the 
people’s will and go into negotiation, as happened in 
the case of Scotland. In other cases, however, such a 
demand is met with refusal by the parent state. 
Moreover, there is every likelihoodthat the legality of 
the demand may be challenged by the parent state, 
particularly in the absence of international support. 
Such allegations usually arise from fear of the historic 
process that the referendum might bring, which is the 
birth of a new state. 
 
IV. ARE THERE ANY INTERNATIONAL 
GUIDELINESFOR A REFERENDUM? 
 
A referendum can empower people with the 
possibility of change. However, the decision to hold a 
referendum for the right to self-determination might 
not be readily granted by the UN, perhaps because the 
vote is likely to result in a claim for independence. 
Therefore, issues of ambiguity and lack of clarity 
regarding the referendum are likely to be raised when 
such decision does not granted by the UN. 
International practice over the years has revealed that 
there are no universally prescribed rules about 
referenda, apart from the matter of the majority vote, 
which should be clear and unambiguous. The fact that 
the outcome should represent the majority of all votes 
cast, with a turnout of at least 50 percent,has become 
a referendum rule through practice. In terms of 
clarity, in the Quebec case, the Supreme Court of 
Canada pointed out that, “The referendum result, if it 
is to be taken as an expression of the democratic will, 
must be free of ambiguity both in terms of the 
question asked and in terms of the support it 
achieves”.[12] This guidance was expanded by the 
Clarity Act,whichindicated that clarity should be 
demonstrated through “(a) the size of the majority of 
valid votes cast in favour of the secessionist option; 
(b) the percentage of eligible voters voting in the 
referendum; and (c) any other matters or 
circumstances it considers to be relevant”.[13] These 
rules appear to have become customary international 
law for referenda. 



International Journal of Management and Applied Science, ISSN: 2394-7926                                                 Volume-4, Issue-6, Jun-2018 
http://iraj.in 

The Power of Referendum in the Context of Self-Determination 
 

18 

Apart from the formality acquired from the 
international practice of holding referenda, there is no 
international rule about the outcome of areferendum 
being binding on the central government. The rule 
could besimply expressed as “the higher the support 
for independence, the stronger the claim for 
independence”,[14] but such an argument is not 
absolute, as shown in the two recent cases of Iraqi 
Kurdistan and Catalonia. These cases show that 
applying the outcome of a referendum is most likely 
to depend on social and political factors, and can be 
considered a political gamble.  
Usually, a referendum will be associated with the 
success or failure of resolution of a sovereignty 
conflict. For instance, in recent practice,a referendum 
vote was found to be in favour of independence after 
the people ofSouth Sudan expressed their will for 
self-determination. However, in the other recent cases 
of Iraqi Kurdistan and Catalonia, the expression of 
such a will experienced rejection by the international 
community and thus did not result in the creation of a 
state. From this analysis of recent practice, it can 
therefore be observed that international law does not 
make the result of a referendum binding on the 
central government. Rather,it appears that further 
negotiations need to take place between the holder of 
the referendum and the central government to 
determine the future legal status of the independence-
seeking territory.[15] This is what was outlined by 
the Supreme Court of Canada in Reference re 
Secession of Quebec, in which the court 
recommended discussion and negotiation between the 
two parties, as the expression of the will of people 
who are in favour of independence cannot be ignored 
in a democratic state. That leaves us with the fact that 
a referendum on its own does not create a new state 
unless firstly, it is accepted by the central government 
and secondly,it is a suitabletime for other 
states,particularlypowerful states, to welcome a new 
state into the international community. In most 
situations, the latter will depend on other 
considerations, including self-interest.  
 
V. REFERENDA AND PRO-INDEPENDENCE 
MOVEMENTS 
 
As previously mentioned, referendahave been 
considered the keysto the gate of independence for 
numerous nations over recent decades, particularly 
after the international territories of states were 
determinedfollowing WW2. Since then, every state 
has known their boundary and hence, every 
independence movement has been motivated by 
exercising the right of self-determination from an 
established state. Among the successful referendathat 
were followed by secession is the case of East 
Timor,for instance. In that case,79% of voters opted 
for independence in the referendum held in 1999. 
Another example is the case of Eritrea,which 
acquired its independence from Ethiopia after the 

outcome of the referendum showed that 99.8% of 
voters were in favour of independence. Likewise, the 
Republic of Montenegro obtained its independence 
from the State Union of Serbia and Montenegro in 
2006 after a referendumwas held with 55% 
affirmative votes. The most recent case is South 
Sudan, where a referendumwas held in January 2011 
after a long fight between the northern and southern 
parts of Sudan. The result of the referendum was a 
majority vote of 98.83% in favour of independence. 
By July 2011,the international community had 
welcomed South Sudan as a new state in the world. 
The above-mentioned cases acquired their places in 
the UN after their people expressed their will for 
secession. However, despite these successes, records 
show that even if a referendum produces a majority 
of positive votes, there is no absolute rule that this 
will lead to self-determination. This has been 
witnessed in the two aforementionedcases that went 
through the same process to express their wish for 
independence, Iraqi Kurdistan and Catalan.  
 
Inthe 21st century, international state practices have 
contributed to this ambiguity in international law. 
While the international community has supported the 
right of self-determination through referenda for 
several claims, it has refused it for others. In contrast, 
in some other cases,claimants have beencriticised for 
not holding a referendum, as in the cases of Western 
Sahara and Kosovo.Inthe Western Sahara case, the 
ICJ pointed out that in a situation where the will of 
the people is clear, there might be no need for 
consultation.[16]That is what happened in some cases 
during the decolonisation era, when the will of the 
people was clear, obvious and 
unambiguous.However, the case of Western Sahara 
still remains uncertain, as although the people claim 
the right to self-determination andindependence, the 
international community is waiting to see the 
peoples’willthrougha referendum.[17]Moreover, in 
the case of Kosovo,the lack of a referendum leaves 
the situation unsettled as to whether it is considered a 
De Juri state or just a De Facto state.   
In the case of Scotland, the UK and Scottish 
governments agreed before the referendum to respect 
the outcome and the people’s decision. Scotland 
remains part of the UK after the referendum took 
place in 2014 because the majority of voters preferred 
unity over separation.[18]That was not the case in 
Iraqi Kurdistan when a referendum was held there in 
September 2017. The Kurdish people claimedthe 
right to self-determination and independence from the 
Iraqi state, with the outcome showing that 93% of 
votes cast were in favour of independence. This 
percentage, and thus the clarity of the referendum in 
terms of the majority of votes, as well as the clarity of 
the question and credibility of the process, has all 
been witnessed by international teams.Despite this, 
the referendum did not bring about any changes to the 
Iraqi Kurdistan case as the Iraqi government denied 
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the validity of the Kurdish referendum. A similar 
outcome occurred with the referendum in Catalonia. 
In the Catalonian case, a sovereignty referendum was 
held on 1st October 2017 to determine whether the 
people desired to secede from Spain or preferred to 
maintain their unity with Spain. The result of the 
referendum showed that 92% were in favour of 
independence, but the referendum was described 
asillegal and suspended by the Constitutional Court 
of Spain at the request of the Spanish government. 
Regardless to the legality of the people’s demand for 
secession in both cases, the referendum is 
denieddespite having satisfied the customary known 
requirements in terms of the formality of the 
referendum and the question being phrased clearly, 
and despite the fact that the majority votewas nearly a 
hundred percent in favour of independence.  
Thus, it would appear that in the international vision 
of self-determination, the question of 
independencemust comply with the constitutional 
framework of the country in question. With regard to 
whether it is legal or illegal to hold such a 
referendum, the international law tends to refer the 
question to domestic constitutionalarrangements, as 
happened in the cases of Iraqi Kurdistan and Catalan. 
Accordingly, the referendum cannot make any 
changes if the allegations of the parent state to 
denythe outcome are supported by the constitution. If 
the constitution of the parent state does not stipulate 
the possibility of the people holdinga referendum in 
the future, then it is highly likely that the parent state 
will challenge the legality of such a referendum. This 
raises the question of what should happen if the 
constitution is not applied fundamentally for the 
claimants in the first place. Will a referendum 
contribute toimproving the claimant people’s 
situation, or will international law continue tofollow 
the piece of paper named ‘Constitution’rather than 
the will of the people who designed that paper? 
AlthoughJudge Dillard, in a separate opinion on the 
‘Western Sahara Case’,stated that “It is for people to 
determine the destiny of the territory and not the 
territory the destiny of the people”,the outcome of a 
referendum does not always work in favour of 
independence.[19] As long as independence 
movementsremain political in nature, the question of 
making the outcomes of areferendumbinding will be 
referred to domestic law. Hence, there will always be 
room for debate over every referendum case in 
international law.  
 
CONCLUSION 
 
There is no applicable formal procedural standard for 
a sovereignty referendum. It can be observedfrom 
previous international practice that there aresome 
acknowledged guidelines about referendawith regard 
to the clarity of the vote and the need for an 
unambiguous outcome. However, the possibility of 
applying the outcome of the referendumseems 

todepend more on politicalwill and self-interest than 
on the implications of international lawper se. 
Referenda are associated with the right of self-
determination. In some cases,a referendum can help 
the people’s voice to be widely heard and their 
wishes to be brought to the discussion table at the 
UN, as happened in the cases of Bosnia, Montego, 
Ethiopia, East Timor and most recently, South Sudan. 
However, in some cases,there is no such successful 
outcome of the referendum,and peopleare 
disappointed to have gained attention from the 
international communityonly to have their claim 
rejected by the central government and be accused of 
being outside the legal context, as in the cases of Iraqi 
Kurdistan and Catalonia inlate 2017. 
In addition to the lack ofofficial international rules 
and guidelines about referenda, international law fails 
tospecify rules about the binding nature of the 
outcome of a referendum,other than just waiting for 
the parent state’s response. The international 
community needs to specify a specialist committee 
within the UN for the referendum procedure. This 
committeeshould consider every case individually, 
taking into account the background of the claimant 
people over many years. Moreover, international law 
should give greater consideration to the rules 
associated with referenda. Thus, in addition to the 
implications of international law respecting people’s 
will,the international community might maintain 
international peace by hearing people at an early 
stage before the situation involves violence and 
conflict. Historical practice has revealed that the issue 
of ambiguity, which has arisen because international 
law fails to provide clear answersregarding the power 
of referenda and independence movements, is due to 
the political nature of the questions raised by claims 
to independence.  
To sum up, this analysis has shown that what 
areferendum can do is to ensure the people’s voice is 
delivered to the international community, and that 
might help their demands to be fulfilled within the 
internal government. However, what a 
referendumcannotensure is that its outcome creates a 
right to independence and the creation of a new state. 
In other words, referendum cannot have an absolute 
impact in terms of creating a new state in the 
international community in all cases.  
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