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Abstract - For the functioning of a public procurement system the performance of the public procurement contract represents 
a critical part. The extent to which contracting authorities are allowed to amend a procurement contract after signature is one of 
the greyest areas in European public procurement. For the first time a EU Directive on public procurement regulates explicitly 
the contract performance. This paper aims at to present the challenges that might appear during the execution phase of a public 
procurement contract. Also, the present paper will provide an assessment of the rulings of the Court in this matter. 
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I. INTRODUCTION 
 
Public Procurement represents an important aspect of 
the public sector activity as public authorities in the 
EU spend around 18% of GDP on the purchase of 
services, works and goods [1]. Being such a large 
part of the total economic activity efficient 
procurement is a core necessity for firms’ profitability 
and survival, and for the public sector's effectiveness 
in obtaining resources for social spending and/or 
lower taxes [2]. 
 
The public authorities must comply with the specific 
substantive and procedural rules governing the 
procurement activity [3]. They are not entitled to 
conclude contracts in whatever terms they want or 
with whomever they wish. The application of public 
procurement rules affects both the public authorities 
and private businesses as they must respect these 
provisions when they tender for the contracts required 
by contracting authorities and the specific rules have a 
major influence on their rights throughout the whole 
process. 
 
II. CONTRACT EXECUTION CHALLENGES 
 
For the functioning of a public procurement system the 
performance of the contract represents a critical part. 
When the execution of the contract differs 
substantially from the conditions set forth in the 
award, the whole equilibrium of the bid rankings, set 
in compliance with competition and nondiscrimination 
principles, isundermined [4].  The consequences of 
amendments to procurement contracts during the 
execution phase go beyond barking the public 
procurement rules and principles.  The extent to which 
contracting authorities are allowed to amend a 
procurement contract after signature is one of the 
greyest areas in European public procurement.  The 
main reason was the fact that the European legislation 
on public procurement before 2014 did not include any 
explicit regulation related to contract 
management.The aim of the public procurement  

 
regulation was to prescribe rules for contracting 
authorities on how to achieve open competition and 
non-discrimination against bidders on grounds of 
nationality. The fact that the directive was intended to 
regulate the awarding procedures is clear even from 
the title of the Directive 2004/18/EC: „on the 
coordination of procedures for the award of public 
works contracts, public supply contracts and public 
service contracts”. Nonetheless, in order to safeguard 
the principles of non-discrimination, transparency and 
competition, the EU Court of Justice limited the 
possibility of changing the terms of a contract after the 
award [5]. 
 
It is relevant in public law terms, both from the 
perspective of the power of the contracting authority 
imposing specific modifications on the contractor and 
from the point of view of the limitations to which the 
contracting authority is subject when the subject 
matter of the contract is modified even with the 
agreement of the contractor [6]. 
 
III. THE CASE LAW OF THE COURT OF 
JUSTICE OF THE EUROPEAN UNION 
 
However, the European Court of Justice had already 
crossed the bridge between award and performance of 
public contracts [7]. From the jurisprudence of the 
Court is obvious that the effect of the procurement 
directive spreads on the execution phase of the 
contract. This is typically the case when the 
contracting authority wants to change the essential 
terms of public contracts: the CJEU – with the 
decision Pressetext– has ruled that in this situation 
public procurement directive applies because the 
change of essential terms of a contract is to be 
considered equivalent to the implicit cancellation of 
the original contract and followed by the stipulation of 
a new contract and therefore it requires a new 
procedure under Directives 17 or 18/2004 [8].  The 
case law of the European Court of Justice brought 
further considerations related to the issues that might 
arise during the execution phase of the contract and are 
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linked to the public procurement directive. Although, 
there have been surprisingly few cases that have gone 
on to look at this problem.Particularly relevant are the 
Judgments of the CJEU: Commission v CAS Succhi di 
FruttaSpA, of 29 April 2004, 
PressetextNachrichtenagentur GmbH v 
RepublikÖsterreich and others, of 19 June 2008, Wall 
AG v the Frankfurt ville-sur-le-Main 13 April 2010, 
Commission v Kingdom of Spain of 22 April 2010. 
 
Commission v CAS Succhi di FruttaSpA case [10] 
concerned whether agreed changes (in the terms of 
payment) after contract award was in breach of the 
public procurement rules. The Court held that the 
contracting authority must comply with the criteria it 
has laid down in the tender documents, not only until 
selection of the successful tenderer, but until expiry of 
the contract [11]. The contracting authority may not 
modify essential conditions in the contract, especially 
if the amendments would have enabled tenderers to 
submit a substantially different tender.  
The CJEU held that if the contracting authority wishes 
to be able to make amendments after the award of the 
contract, for specific reasons then the contracting 
authority is required expressly to refer to that 
possibility, as well as for the relevant detailed rules in 
the provisions of the contract. If such a possibility is 
not expressly provided for, then the contracting 
authority is bound by the original provisions: it cannot 
legitimately continue with the procedure by applying 
conditions other than those originally specified 
[12].However, the ruling must be presumed to be 
understood to the effect that only significant changes 
may not be agreed upon if relevant provisions have not 
been included in the contract [13]. 
 
A procurement law challenge in the European Court of 
Justice has thrown up interesting questions around 
subcontracting. In the so-called Wall judgment [14] 
the procurement law was used as a challenge tool by a 
subcontractor. Some fundamental issues that follow 
the judgment are: a change of a subcontractor may also 
constitute a „material change”, not only the change of 
the contractual partner and the change may be material 
even though the possibility to change the 
subcontractor was included in the contract. 
 
Pressetext[15] Case is probably one of the most 
important pieces of jurisprudence in procurement law. 
The reason is that it clarified what is meant by material 
amendmentand made clear that this type of changes 
would in fact constitute the award of a new contract, 
which should be re-tendered. This was done by setting 
out a series of tests to help figure out whether a change 
in a public procurement contract is significant enough 
to cause a procurement problem (with the 
consequence of starting a new award procedure) or 
whether it isn't.  In this overall context of material 
amendments, the judgement of the Court of Justice of 
7 September 2016 in Finn Frogne [16] must be 

considered. Although the decision is not entirely 
surprising, it adds clarity to some still open points of 
the previous case law [17].The Court of Justice of the 
European Union ruled that a material amendment to a 
contract award without a new awarding procedure is 
an inacceptable breach of the principles of equal 
treatment and transparency. This is the case even 
where the amendment is as a result of a settlement 
agreement agreed between a contracting authority and 
a supplier designed to end a dispute which arose from 
the difficulties encountered in the performance of that 
contract. 
 
The Court brings an understanding upon the cases 
when changes in an existing contract are so substantial 
that they constitute a new contract. Changes that are 
considered non-material can be accommodated under 
the umbrella of the original competition. No 
procurement law problems in this case. 
 
IV. THE BOUNDARIES OF THE EU PUBLIC 
PROCUREMENT DIRECTIVE  
 
A. Permissible Amedments in Directive2014/24/UE 
The need to include in the procurement directives rules 
related to issues that might arise during the execution 
phase of a public contract became stringent and were 
finally introduced in the Public Procurement 
Directives from 2014 [18]. From the beginning it 
should be stressed out that during the implementation 
phase of a public procurement contract the contracting 
authority and the contractor may face unexpected 
situations that require an adjustment of the contract 
initially concluded. Contract adjustments may be 
required for legitimate purposes and may be critical to 
the continued delivery of the public contract [19]. The 
need for renegotiation as the implementation of the 
contract progresses is more evident in long running 
contracts as unexpected situations that require an 
amendment of the contract may appear. Article 72 of 
the Directive [20] (modification of contracts during 
their term) clarifies in which cases contracts and 
framework agreements can be modified without going 
through a new procurement procedure, and in which 
cases a substantial change leads to a retendering of the 
contract [21].  
 
The new provisions found in the directive are 
indicative of a move towards a new vision of public 
contract management that grants greater freedom to 
contracting authorities. As a general rule, in case of 
changes in the basic, substantial or fundamental 
elements of the contract the only option will then be to 
proceed to the termination ofthe current contract and 
the re-tendering of its subject-matter under new 
conditions adjusted to the present circumstances [22]. 
The Directive sets out the circumstances in which 
recognizes the possibility of the contracting authority 
to carry out contract modifications. These cases are 
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generally referred as „safe harbours” within which 
changes are permitted. 
 
Subject to a series of conditions, the contracting 
authority may modify existing contracts without a new 
procurement procedure only in the following 
circumstances: modifications provided for in review 
clauses (Article 72(1)(a), modifications in case a need 
for additional works, services or supplies arises 
(Article 72(1)(b)), in case of unforeseen circumstances 
(Article 72(1)(c)), replacement of a contractual partner 
(Article 72(1)(d)), low-value modifications (Article 
72(2) and other non-substantial modifications (Article 
72(1)(e)). Provided that one of the circumstances 
presented above materialize the contracts and 
framework agreements may be modified without 
triggering an obligation to organize a new 
procurement procedure [23].   

 
B. Substantial Modification in Directive 
2014/24/UE 
The general rule remains that substantial 
modifications to a contract are forbidden. According 
to Article 72(5) for other modifications than those 
described above a new procurement procedure in 
accordance with the Directive shall be required.  
The concept of „substantial modification” is clarified 
in Article 72(4) in conjunction with Recital 107 from 
the 2014 Directive. A modification is considered to be 
substantial where it renders the contract or the 
framework agreement materially different in character 
from the one initially concluded. These types of 
changes demonstrate the contracting parties intention 
to renegotiate essential terms or conditions of that 
contract. In essence it repeats the Pressetextrulling, 
completed with the clarification that a replacement of 
a contractor while not complying with the conditions 
in Article 72(1)(d) also qualifies as „substantial 
modification” [24]. 
 
The Directive further clarifies that the change is 
substantial when one of the following cases is met: 
1) the modification introduces conditions which, had 
they been part of the initial procurement procedure, 
would have allowed for the admission of other 
candidates than those initially selected or for the 
acceptance of a tender other than that originally 
accepted or would have attracted additional 
participants in the procurement procedure; 
 
According to this circumstance it must be checked if 
the amendment would have had any impact on the 
original tender process if it were included in the tender 
documentation: 
 would have allowed for the admission of other 

candidates than those initially selected 
(candidates that were not capable to tender 
according to the initial procurement process) 

 a different economic operator would have been 
accepted; 

 additional participants would have been attracted 
in the procurement procedure 

 
In practice it is close to impossible to check if the 
change in the contract would have had such an impact 
upon the original procedure which might have taken 
place years back. The assessment therefore easily 
becomes a speculative experiment resulting in it 
cannot be ruled out that, or the change might have 
resulted in the award of the contract to another 
economic operator [25]. 
2) the modification changes the economic balance of 
the contractor or the framework agreement in favor of 
the contractor in a manner which was not provided for 
in the original contract/framework agreement. 
 
This deals with the most significant aspect, as it is an 
analysis that includes all cases that change the 
financial conditions of the tender, provided that they: 
(a) are to the advantage of the contractor and therefore 
exclude the whole range of amendments that are 
exclusively to the advantage of the contracting 
authority and (b) alter the financial equilibrium of the 
contract [26]. In case the change is in favour of the 
contracting authority, than it is not considered 
substantial. 
3) the modification extends the scope of the 
contract/framework agreement considerabl. The 
modification may include a quantitative extension 
(more products or services than those covered by the 
initial contract) or a qualitative extension (products or 
services of a different quality than those previously 
covered by the contract). 
 
The term „considerably” shall be assessed on a 
case-by-case term. For an example of what might 
represent a „considerable extent” see Case C-160/08 
Commission vs. Germany  [28]. 
4) a new contractor replaces the one to which the 
contracting authority had initially awarded the 
contract in other cases than those provided for under 
point (d) of paragraph 1. Entering into procurement 
contract by a new contractual partner is a material 
amendment to the contract that the contracting body is 
prohibited from accepting  [29] in other cases than 
those provided for under point (d) of paragraph 1. 
These elements found in the Directive, mainly based 
on the Courts** jurisprudence are considered 
substantial at all times. Still, the foregoing suggests 
that even these four scenarios, at all times constituting 
substantial modification to the contract, can be carried 
out without a new procurement procedure if the 
elements defined in art.72 (1)(a) to (d) and in art.72(2) 
are simultaneously satisfied [30]. 
 
CONCLUSION 
 
For the first time ever, an EU Directive on public 
procurements regulates explicitly the contract 
performance, breaking the taboo of shifting the 
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boundaries of EU competence beyond the award or the 
conclusion of the contract, even if, as explained in 
previous paragraphs of this chapter, the ECJ had 
already crossed the bridge between award and 
performance of public contracts [31]. It is a big step 
forward to finally have provisions related to the 
execution phase of a public procurement contract 
included in the procurement legal framework. 
However, the myriad of different cases to be 
considered under the new regime will probably lead to 
some further debate on the correct interpretation of 
these provisions [32]. 
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