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Abstract— Corporate tax law has been closely related to the four freedoms. European Union (EU) Member States have 
declined to resign sovereignty in the field of direct taxation, harmonisation progress in corporate taxation in the EU has been 
slow. Case law of the Court of Justice of the European Union (CJEU) declaring national tax measures incompatible with 
primary EU law is that of negative integration.  This paper discusses the corporation tax field and its’ many important 
decisions within the principle of freedom of movement and what affects these decisions have on Member States’ corporate tax 
law. This paper demonstrates Turkey’s significant efforts to fulfil requested accession criteria concerning economic and tax 
legislation with the EU in light of CJEU’s case law. 
 
Index Terms — Turkish Corporate Tax, Cross-border Transaction, Discrimination in EU Taxation; Restriction. 
 
I. INTRODUCTION 
 
This paper investigates how EU law affects Turkish 
Corporate Tax System and its effects on cross-border 
activities of establishments and companies in 
accordance with the decisions of the Court of Justice of 
the European Union (the CJEU formerly ECJ) within 
the free movement rights. In this paper it will be 
discussed EU tax law addressing the possibility of 
CJEU decisions making Turkish corporate tax 
legislation closer to each other in the EU.  
 
II. GENERAL VIEW OF THE EUROPEAN 
UNION’S LEGISLATION ON TAXATION 
 
All treaties have a certain way to harmonize indirect 
taxes in EU, but not direct taxes. This fact was 
explained in two ways. Firstly, it was restated that at 
the time the Treaty of Rome had been signed direct 
taxes apparently had not been seen as necessarily 
important for the establishing of the internal market 
and, consequently, had been left outside the scope of 
the EEC. Secondly, it was confirmed that direct taxes 
might serve as a useful tool of pursuing various 
economic or social aims, while demonstrating that 
Member States’ were reluctant toward giving up their 
control. Treaties are the most important written 
searches that are binding and primary for all Member 
States. Although treaties have not provision on direct 
taxes, they include provisions of free movement rights 
connected to an economic activity that have been 
designed within the Article 45-66 of TFEU. Therefore 
a Member States’ tax law should comply with 
fundamental rights established by treaties. 
The Directives that are among secondary sources of the 
Community Law that took place in the 3rd paragraph 
from Article 288 of TFEU. Even though directives are 
binding in EU Member States, States have been left  

 
free to organize their domestic law by conforming to 
the Directives. The Directives intend to create the 
approximation of Member States’ national law in 
accordance with each other [2]. Directives contain 
rules on taxes, mostly VAT, which ensures that the 
application of the tax systems comply more fully with 
the objective of the internal market in cases where 
divergences in application have arisen, or may arise, 
which are incompatible with the proper functioning of 
such internal market. Although the EU has not stated 
rules on direct taxes, it contains that rules on some 
individual rights have to be protected by the 
commission when Member States make any direct 
taxation. To date the Community Council of the EU 
has adopted several Directives on corporate tax 
practices [3]. 
EU regulations on taxation has been based on the laws 
passed by the Community Council of the EU, as well as 
the case law of the CJEU adjudges about application of 
provisions relating to prohibitions of all 
discriminations including taxation of the EU Treaties. 
Most of the CJEU cases are restrictions of fundamental 
right oriented. It’s illustrated that the most important 
issues for the CJEU is the obstacles to the Rights of 
Establishment enshrined in Article 49 and 54 TFEU, 
to the Freedom of Movement of Person enshrined in 
Article 21 TFEU, and to freedom of capital and 
payments enshrined in Articles 63 and 65 TFEU. It 
was claimed [4] that the CJEU had always respected 
differences in rates and left them untouched, except 
when a rate differential would discriminate against 
non-residents. And also added the CJEU had scarcely 
touched rules determining business profits, 
depreciation, and stock valuation matters. It was 
demonstrated that although restrictive or 
discriminatory effects of cross-border transaction were 
disapproved by the CJEU, rules relating to deduction 
of pension reserves, personal deductions and 
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allowances, definition of a taxable event, and 
deductions of expenses for business purposes had not 
been touched by the CJEU. If a Member States’ tax rule 
breaches EU law, the national court will decide that the 
Member State must change the rule in question unless 
the Member State puts forward a valid justification and 
shows that the rule is proportionate. Decisions of the 
CJEU have not only had effect on the current and 
future application of domestic legislation, but also had 
retroactive effect. 
 
III. FREEDOM OF MOVEMENT AND TURKISH 
CORPORATE TAX SYSTEM 
 
Turkey is not a member of the EU; therefore the EU 
and its treaties are not applicable to Turkish Law. 
However, in 1963 the process of establishing a customs 
union began and the association included the promise 
of eventual full membership. Turkey and the EEC 
concluded with an "Agreement Establishing an 
Association between the Republic of Turkey and the 
European Economic Community", the agreement 
named Ankara Agreement [5] was settled within the 
content of Articles 217 TFEU, which established that 
European countries with stable democracies and 
market economies could seek accession to become full 
members of the Community. 
With the signing of the Ankara Association 
Agreement in 1963 and the Additional Protocol in 
1970 [6] , the European Community created a large 
number of obligations for Turkey and rights for its 
citizens with respect to the free movement of workers 
and services; and the freedom of establishment in the 
EU. Accordingly, the essential provisions of the 
Ankara Agreement conform to the fundamental 
freedoms (except the free movement of capital) of the 
EC Treaty. The Ankara Agreement declares free 
movements of goods (on Article 10), free movement of 
workers (on Article 12), freedom of establishment (on 
Article 13), and freedom to provide services (on 
Article 14) between Turkey and the member countries. 
Article 9 provides for a general prohibition of any 
discrimination based on nationality arising in the field 
of application of the Ankara Agreement. Since the 
enumerated freedoms implicate the movement of 
persons and activities across borders, and since tax 
treaties address most such movements, the contents of 
the tax treaties between Turkey and the EU countries 
are presumably subject to the application and 
interpretation of the Ankara Agreement. A dispute 
relating to the application and interpretation of a tax 
treaty and the fundamental freedoms could therefore 
be submitted to the Council of Association, which was 
established to ensure the implementation and the 
progressive development of the Association by Article 
6 of the Agreement [7]. Additionally, it was informed 
[8] that Turkey had movement of capital legislation; 
too, it had been liberalized since the 1980s. Compared 

to the EU legislation, many restrictions on free 
movement of capital had been removed. For instance, 
restrictions on foreign ownership in the 
telecommunications and mining sectors were removed 
in 2004. 
It was explained [9] that The Council of Association 
might settle the dispute by decision or it might decide 
to submit the dispute to the CJEU, or to any existing 
court or tribunal. The CJEU had jurisdiction to give 
preliminary rulings on the Ankara Agreement and the 
decisions of the Association. However, the CJEU had 
determined that the Ankara Agreement did not have 
direct effect because of its structure and lack of specific 
rules. On the other hand, the CJEU had found that 
many of the decisions of the Council of Association 
had direct effect. Then to date, there had been no 
disputes before the CJEU or The Council of 
Association concerning the relationship between the 
decisions and tax treaties in Turkey, so there was little 
guidance concerning the potential application of the 
Ankara Agreement on Turkey's tax treaties with EU’s 
member states. 
In Turkey there have been lots of reform efforts on 
streamlining the Turkish Corporate Tax System. 
Turkish Corporate Tax Law (TCTL) [10] has had new 
rules regarding transfer pricing, controlled foreign 
company, thin capitalization, etc. since TCTL changed 
in 2006 [11]. All arrangements are regulated in 
parallel with the developments and the trends in the 
EU and Organization for Economic Cooperation and 
Development (OECD).  
 
A. Protection of the Cross-Border Transactions 
In numerous decisions the CJEU had made clear that 
both sides of a cross-border economic relationship was 
protected by EC law, which in fact was only logical 
since a market was inherently determined by two 
interacting factors: supply and demand. It was added 
that from an economic perspective the abolition of 
distortions of choices had played a dominant role in the 
CJEU’s case-law. It was described [12] that the 
tendency of the CJEU cases was to cover all obstacles 
that did not bar the cross-border movement, but deter 
the economic actor from acting outside of his home 
state. It was considered those indirect obstacles to 
cross-border transactions that were factually related to 
the area of direct taxation. There have been several 
steps taken to reduce the tax obstacles to cross-border 
operations, including the Merger Directive (90/434), 
the Parent-Subsidiary Directive (90/435) and the 
Convention on the elimination of double taxation in 
connection with the adjustment of profits of associated 
enterprises (90/436) [13]  . Taking these steps, it has 
been considered the most appropriate thorough 
discussion of the subject within the following four 
categories: 1.Thin Capitalization Rule, 2. Transfer 
Pricing, 3. Cross-Border Losses Relief, and 4. Barriers 
to Foreign Dividends.  
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1) Thin Capitalization Rule 
Only when the CJEU had mandatory rules on 

taxation, sometimes the CJEU decisions on obstacles 
of taxation would lead to new problems in Member 
States’ tax legislation. For instance [14], UK rules are 
not in breach of freedom of establishment and comply 
with EU law according to Court of Appeal by a 
majority judgment. They are to prevent tax avoidance 
and to protect the balanced allocation of taxing rights 
and are justified under EU law. The arm’s length test 
of allowable interest is appropriate and sufficient and 
met the requirements of the commercial justification 
test. Although issue of thin capitalization has been 
contrary to freedom of establishment by the CJEU [15], 
a common rule has not been developed among the 
Member States, yet. CJEU considered [16] that 
freedom of establishment is more preponderant than 
freedom of capital in regards to the thin capitalization 
rule.  
Thin capitalization rule was regarded as complying 
with the arm’s length principle as set out in Article 9 of 
the OECD Model Tax Convention. Pursuant to Article 
12 of the TCTL [17], if the ratio of the borrowings 
from shareholders or from persons related to the 
shareholders exceeds three times the shareholder’s 
equity of the borrower company at any time within the 
relevant year, the exceeding portion of the borrowing 
will be considered as thin capital. If thin capitalization 
exists, the interest paid or accrued, foreign exchange 
losses, and other similar expenses calculated over the 
loans that are considered as thin capital are treated as 
non-deductible for CIT purposes. Moreover, the 
interest paid or accrued and similar payments on thin 
capital will be treated at the end of the relevant fiscal 
year as deemed dividends and will be subject to 
withholding tax. Although it has been thought that 
Turkey’s thin capitalization rule, like other OECD 
countries, breaches the principle of freedom 
establishment considering the CJEU’s decisions [18], 
it is unnecessary to make a change in the thin 
capitalization rule in TCTL in a way to comply with 
EU law.   

2) Transfer Pricing 
As its economy develops, Turkey is also putting 

effort to achieve compatibility with the EU. In order to 
act in accordance with the member countries of both 
OECD and EU, Turkey had reviewed and modified the 
TCTL, which hadn’t changed since 1949.  
Specifically, in regard to transfer pricing new CTL had 
been attuned by regulating the tax agreement model 
prepared by the OECD. According to Article 13 of the 
TCTL, if the price of their purchase, or sale of goods or 
services that institution identified as contrary to 
principle of arm's length with related parties is found, 
the profit distributed in a disguised manner through 
transfer pricing will be considered fully or partially.  
Turkey’s new corporate tax law was enacted with 
considered international tax problems such as double 

taxation, tax competition, etc.  Firstly the mitigation of 
corporate economic double is an area of major 
economic importance to cross-border activity and of 
direct concern to a vast number of companies in the EU 
[19]. Secondly state capital movement has been free as 
well as since Maastricht Agreement. The certain 
distinction between capital and the establishment of 
freedom is that the CJEU [20] tries to avoid 
establishment application in third states. It is pointed 
out [21] that in third state relations, Member States’ 
legislation on transfer pricing are safe from being 
struck down under the principle of freedom of 
establishment does not extend to third state situations. 
Member States generally stated that relative to transfer 
pricing that it was based on Article 9 of the model tax 
convention on income and on capital drawn up by the 
OECD and Article 4 of the Arbitration Convention, 
which provide for similar adjustments to profits when 
transactions between associated companies are 
inconsistent with the arm’s length principle. However, 
OECD and Arbitration Convention’s measures which 
are accepted by OECD countries to avoid double 
taxation and tax fraud were not recognized by CJEU 
who found difference in treatment between resident 
subsidiary companies according to the seat of their 
company constituted an obstacle to the freedom of 
establishment.     
    

3) Controlled Foreign Company 
Turkey has Controlled Foreign Company (CFC) rules 
that are found in Article 7 of the TCTL like some 
Member States in EU. According to CFC rule in 
Turkey “a foreign company in which the resident 
company owns a holding of more than 50% are 
attributed to the resident company and taxed in its 
hands, by means of a tax credit for the tax paid by the 
CFC in the State in which it is established. If those 
same profits are then distributed in the form of 
dividends to the resident company, the tax paid by the 
latter in Turkey on the profits of the CFC is treated as 
additional tax paid by the latter abroad and gives rise to 
a tax credit payable in respect of the tax owed by the 
resident company on those dividends”. The CJEU [22] 
decided that the freedom of establishment principle of 
the EU Treaty precludes national tax legislation, such 
as that in issue in the main proceedings, which 
provides under certain conditions for the imposition of 
a charge upon the parent company on the profits made 
by a CFC. However, CFC rule is necessary because it 
prevents multinationals from circumventing the 
application of tax legislation by wholly artificial 
arrangements. Therefore CFC rules are not applicable 
if it can be shown by objective factors that the CFC 
carries on “real economic activities” in the abroad 
territory to the extent to which the CFC physically 
exists in terms of premises, staff, and equipment in 
Turkey’s Tax System, too. On this issue, the CJEU has 
considered that national judgment is applicable and 
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this situation is also in favour of taxpayers.          
4)  Cross-Border Losses Relief 

Turkish Tax System has permitted that loses from 
cross-border subsidiaries can be chargeable against the 
establishment’s domestic profits. In Turkey, pursuant 
to Article 9 entitled “loses deduction” of TCTL with 
the exception of those who gained are exempt from 
corporation tax, a loss arising in the tax year from 
foreign business activities shall be deducted from the 
income from business activities in the following five 
tax years if an income is obtained, if losses have been 
ascertained pursuant to foreign country’s tax law by 
the their tax authorities. Although this implementation 
has considered that Turkish legislation comes into 
conflict with the freedom of establishment and this 
restriction may be regarded as justified on preventing 
losses from being used twice, the objective of 
preventing the double use of losses has not been an 
autonomous justification any more.  In the Court’s 
case-law [23] on tax law, however, it stands for an 
express recognition that the allocation of taxation 
powers among the Member States might justify 
restrictions of the freedom of establishment. The Court 
considers that there is a hindrance of that kind where 
the Member State of origin treats that company 
differently from companies operating only in that State 
and the difference in treatment is likely to discourage 
the company from exercising its freedom of 
establishment in another Member State. Other 
measures could be justified aside from the allocation of 
taxation power that the need to prevent the double use 
of loses and the risk of tax avoidance. Ultimately, the 
Court sought to find a solution relating to losses by a 
measure of doctrine named final loss. This measure 
was described [24] as situations where possibilities of 
offsetting the loss were exhausted in the state of 
residence. TCT system makes a possibility of equal 
treatment of the tax law consequences of a domestic 
and of cross-border losses. Article 9 of TCTL maybe 
had content of a limitation for foreign loses in case of 
differing economic results.   

5) Barriers to Foreign Dividends 
The CJEU indicated that a national of a Member 

State who had a holding in the capital of a company 
established in another Member State which gave him 
definitive influence over the company’s decisions and 
allowed him to determine its activities’ was exercising 
his right of establishment. The area of dividend 
taxation has been the most important matter judging 
by the amount of case-law in the CJEU since 
Parent-Subsidiary Directive 90/435/EEC. That on the 
common system of taxation applicable in the case of 
parent companies and subsidiaries of different inured 
under both the freedom of establishment and capital. 
Barrier means that there is a restriction on 
cross-border portfolio dividends as compared with 
domestic portfolio dividends.  

As regards EU Treaty and CJEU case-law, Member 
States’ corporate taxes cannot treat differently 
non-resident companies that are in the same situation 
as resident companies. According to Article 5 of 
TCTL, there is participation exemption for dividends 
derived by companies from foreign participations. 
Dividends qualifying for the participation exemption 
are fully exempt from corporate tax. Taxed dividends 
are not an issue as derived from resident subsidiaries 
relating to compatibility with EU legislations. But if a 
permanent establishment has non-resident 
subsidiaries, participation exemption from taxing 
dividends obtained from non- resident subsidiary need 
meet some conditions such as minimum holding 
period or holding size. The company needs to hold the 
stock for at least one year, but the stock must represent 
at least 10% of share capital of the company that issued 
the stock. It has been said that because this application 
has discrimination towards taxing to the 
foreign-sourced as opposed to the domestic dividends, 
European Commission would react to such behavior 
[25].    
 
B. Discrimination between Residents and 
Non-Residents among EU 
The CJEU has denied [26] that residents had much 
more benefits than non-residents did in a Member 
State. The first matters in the debate on cross-border 
loss relief regime.  
Another important matter for CJEU is that tax rates are 
to be taken into account for the purpose of determining 
whether the levels of taxation for dividends from 
national and foreign sources are equivalent. In other 
words, there must be no objective difference between 
non-residents and residents as to the CJEU. Pursuant 
to CJEU law-case this state’s legislation would be 
incompatible with Articles 49 TFEU, 54 TFEU, and 63 
TFEU [27]. 
Turkish Corporate Tax (TCT) has been based on the 
seat theory for the resident taxpayer. Therefore, 
resident entity for corporate tax in Turkey is their legal 
seat, headquarters or main branch are in Turkey. All 
taxpayers are viewed without regard to whether their 
earnings are derived by transactions in Turkey or not, 
have been taxed under the TCT System. There is not 
any difference among domestic and foreign taxpayers 
where the seat in Turkey being taxed. This rule is 
consistent with the principle of freedom of 
establishment. However, in regards to implementation 
of tax incentives and exemptions, there have been 
some restrictions on foreign companies. In light of the 
CJEU decision in Uberseering [28] based on the free 
movement of establishment, Turkish legislators should 
review the opportunities for restructuring foreign 
entities while Turkey is trying to join in EU. 
Otherwise, it would be long disputed whether the 
Turkish seat theory would be compatible with the free 
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movement of establishment as laid down in Article 49 
of the TFEU [29] .     
Another application that brings on discrimination in 
TCTL is tax exemption on profits provided from their 
resident participations and dividends received from 
their resident subsidiaries (on Article 5 of TCTL). 
Dividends received by resident companies from other 
resident companies are not subject to corporate tax. 
TCTL provides a participation exemption for 
dividends derived by companies from Turkish resident 
participants. Dividends qualifying for the participation 
exemptions are fully exempt from corporate tax. In this 
situation Turkey is a third country for EU, however, if 
Turkey joins the EU, this arrangement will constitute a 
tax advantage for resident subsidiary companies that is 
not enjoyed by non-resident subsidiary companies, and 
thereby constitutes a restriction on freedom of 
establishment as laid down in the case-laws of the 
CJEU. 
 
C. Migration of Companies 
An application breach of the EU Treaty that matters 
relating to exit tax is the first question in regards to 
migration of companies. Although decision on exit tax 
only refers to individuals, it has increased interest in 
legality of exit taxes levied on companies transferring 
their residence. If a company transfers its residence to 
another Member State or transfers individual assets to 
its permanent establishment in another Member State 
the original state of residence risks the partial loss of 
its taxing rights on the gains, which have accrued 
while the company was resident in its territory. The 
CJEU [30] found that the exit tax was in breach of the 
EC Treaty the N case referred not to individuals but to 
"taxpayers." But unlike individuals, companies exist 
only by virtue of the national law under which they 
were incorporated. According to CJEU, if a Member 
State of origin could prohibit economic transactions 
from leaving its territory it would be an act contrary to 
the freedom of establishment.   
 
CONCLUSION 
 
When Turkey’s corporate tax system is being 
compared to EU, especially to some Member States 
that have joined last, for most economical areas, it is 
crucial that Turkey improves its administrative 
capacity to cope with the acquis.  
TCTL has transfer pricing, thin capitalisation, and the 
CFC rule that not only major matters in the 
international arena, but also a specific and important 
tax problem within the EU. It takes cross-border 
transactions into consideration, the rules of TCTL on 
avoiding double taxation and tax fraud such as thin 
capitalisation, transfer pricing and the CFC rule are 
not inconsistent with the arm’s length principle that 
ruled by OECD and Arbitration Convention’s 
measures which accepted by OECD countries. It is 

difficult to comply with EU law for Member States 
because the use of the arm’s length principle is 
becoming increasingly difficult to apply, and the rules 
and practices among Member States differ 
significantly. Therefore like many Member States, 
many aspects of Turkey’s rules of thin capitalisation, 
transfer pricing and CFC lead to obstacles for principle 
of freedom of establishment in EU law.     
TCT system makes equal treatment possible for tax 
law consequences of a domestic and a cross-border 
loss. If the permanent establishment is established in 
Turkey, the losses incurred by a subsidiary established 
abroad could set off the income of a company. 
Therefore this legislation does not cause a hindrance to 
Turkish companies wishing to invest outside of Turkey 
and does not conflict with freedom of establishment in 
EU Law.    
The CJEU has interpreted the freedom of 
establishment in a way that prevents Member States 
from introducing new restrictions on Turkish 
companies' ability to establish themselves in the 
European Union. Exit charges make restrictions on 
companies that result in a discouraging effect on 
taxpayers wishing to establish themselves in another 
Member State and infringe upon the principle of 
freedom of establishment. TCTL does not have a rule 
on exit charge for companies. 
Due to Turkey’s effort to join the EU over the past 
several decades, the Turkish Law System has 
continued to restructure since the 1980s. Therefore, we 
can say that the EU has pioneered for Turkey’s 
domestic regulatory.                                            
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